DONELAN, CLEARY, WOOD 8 MASER, P. C.
ATTORNEYS AND COUNSELORS AT LAW
SUITE 850
1275 K STREET, N. W.

WASHINGTON, D. C. 20005-4078 2 - 3 1 1 A 0 3 7
TELECOPIER: (202) 37 1-0900 | mgw“ a,u.o 9 9 4‘“%

; November 6 1992 NOV 61992 -1 59 PM

l

; (\VTERSTATE COMMERCE COMMISSION
Dear Mr Strickland:

|

|On behalf of NationsBanc Leasing Corporation of North Carolina, I
submit for filing and recording under 49 U.S.C. Section 11303(a) and the
regulations promulgated thereunder, executed counterparts of a primary
document, not previously recorded, entitled Master Equipment Lease
Agreement (“Lease”), made as of November 2, 1992.

| : )
'The parties to the enclosed Lease are:

N |NauonsBanc Leasing Corporation - LESSOR

lOf North Carolina
‘NationsBank Corporate Center
IIOO North Tryon Street

312th Floor

ECharlotte North Carolina 28255-0001

Northem States Power Company - LESSEE 3;._ =
414 Nicollet Mall =

Minneapolis, Minnesota 55401 s

The said Lease covers, among other things, the leasing by the Lessor to
the Lessee of those certain one hundred thirty five (135) coal cars.

[The units of equipment covered by the Lease are 135 coal cars identified
iN NSII’X 92-001-92-135.

EA short summary of the document to appear in the ICC Index is as
follows:
| “Lease of 135 Coal Cars NSPX 92-001-92-135.”
s
Enclosed is a check in the amount of sixteen dollars ($16.00) in payment
of the ﬁhng fee.
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DONELAN, CLEARY, WOOD 8 MASER, P. C. -2-

Once the filing has been made, please return to bearer the stamped
counterparts of the Lease not needed for your files, together with the fee receipt,
the letter from the ICC acknowledging the filing, and the two extra copies of
this letter of transmittal.

Very truly yours,

. [ e

Allen H. Harrison, Jr.
Attorney for the purpose of thi
filing for NationsBanc Leasing
! Corporation of North Carolina

-

'he Honorable Sidney L. Strickland, Jr.

ecretary

terstate Commerce Commission
ashington, D.C. 20423

nclosures
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S | MASTER EQUIPMENT LEASE AGREEMENT NoV ¢ 1892 -1 50 P
" INTFRSTATE COMMERCE COMMISSION
1;_ MASTER EQUIPMENT LEASE AGREEMENT, dated as of November 2,

1992 (as supplemented from time to time the "Agreement") between
NATIONSBANC LEASING CORPORATION OF NORTH CAROLINA, a North
Cgrolina corporation (the "Lessor") having its principal place of
business at NationsBank Corporate Center, 100 North Tryon Street,
N@1007-12-01, Charlotte, North Carolina 28255-0001 and NORTHERN
STATES POWER COMPANY, a Minnesota corporation (the "Lessee"),
hgving its principal place of business at 414 Nicollet Mall,
Minneapolis, Minnesota 55401.

In consideration of the mutual covenants and agreements
hereinafter set forth, the parties hereto agree as follows:

1. Definitions. Unless the context otherwise requires,
the follow1ng terms shall have the following meanings for all
purposes of this Agreement and shall be equally applicable to
L bgoth the singular and the plural forms of the terms herein

_— defined:

"Acceptance Date" means the date on which Lessor entered
into the Overall Transaction with respect to the particular items
of the Equipment and Lessee unconditionally accepted the
Equipment for lease hereunder, as evidenced by the execution and
delivery of the Lease Supplement related to the Equipment and
dated such date.

l
"Acquisgition Cost" means an amount equal to the sum of (a)
the total cost paid by Lessor for or in connection with the
Equipment, plus (b) all excise, sales and use taxes paid by
L¢ssor on or with respect to the acquisition of the Equipment,
plus (¢) Transaction Costs, less (d) the total cost paid by
Léssor for or in connection with those particular items of the
Equipment which have been the subject of an Event of Loss and for
which an amount equal to the Casualty Loss Value for such items
of Equipment has been paid in full to Lessor.

“acggigition Expiration Date" means March 31, 1993.

"Affiliate" means any corporation or other entity of which
sncurltles or other ownership interests having ordinary voting
power to elect a majority of the board of directors or other
persons performing similar functions are at the time directly or
indirectly owned by Lessee.

"Appraisal Procedure" means the following procedure for
determining the Fair Market Sales Value of any property: If

. v elther. party to this Agreement shall have given written notice to
RS the other party requesting determination of such value by the
ey Appralsal Procedure, the parties shall consult for the purpose of
e appointing a qua11f1ed independent appraiser by mutual agreement.

If no such appralser is so appointed within 15 days after such
n)tlce is given, each party shall appoint a qualified independent
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appraiser within 20 days. If one party, but not the other,
appoints an appraiser pursuant to the preceding sentence, then
the appropriately appointed appraiser shall conduct the
appraisal. Any appraiser or appraisers appointed pursuant to the
foregoing procedure shall be instructed to determine the Fair
rket' Sales Value of such property within 30 days after his or
their app01ntment If the parties shall have appointed a single
appralser, his determination of values shall be final. If 2
appraisers shall be appointed, the values determinecl shall be
averaged The parties shall share equally the costs and expenses
of the appraiser or the appraisers, as the case may be.

"Agsignee" means any Person to whom Lessor or &any Assignee
hps made any assignment, sale or transfer referred to in Section

14 (b) hereof.

"basic Payment" means the amounts payable for the Equipment
dFring the Term pursuant to Section 7(a) hereof.

"Bagsic Payment Date" means each date on which a monthly
Basic Payment is due and payable as provided in Section 7(a)
hereof.

"Ba51c Payment Factor" means the Basic Payment Factor set
florth on Schedule A hereto.

"Bas1c Payment Period" means each monthly period beginning
ith the date one (1) calendar month after the Acceptance Date
Ind ending with the date immediately preceding the eighth annual
.nnivérsary of the Acceptance Date.

%

J)

a0

“Bu31ness Day" means any day other than a day on which
banking institutions in the State of North Carolina are
juthorized or required by law to close.

ol

o1}

"Casualty Loss Value" means as of any Casualty Loss Value
pate durlng the Term an amount determined by multiplying (a) the
cquisition Cost for all Equipment subject to an Event of Loss

or which a casualty loss payment has not been previously made
nder' the Agreement by (b) the percentage set forth opposite such
fasualty Loss Value Date on Schedule B hereto.

"Casualty Logs Value Date" means the last day of each Basic
payment Period for which Basic Payments are payable during the
Term. |

"Code" means the Internal Revenue Code of 198¢, as amended
From time to time.

"Consolldated Affiliate" means at any date any Affiliate or
Jther entity the accounts of which would be consolidated with
those, of Lessee in its consolidated financial statements if such
Btatements were prepared as of such date.

|

|
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"Congolidated Tangible Net Worth" means at any date the
nsolidated stockholders’ equity of Lessee and its Consolidated
filiates, less their consolidated Intangible Assets, all
termined as of such date. For purposes of this definition
ntangible Assets" means the amount (to the extent reflected in
termining such consolidated stockholders’ equity) of (a) all
ite-ups (other than write-ups resulting from foreign currency
anslations and write-ups of assets of a going concern business
de within 12 months after the acquisition of such business) in
e book value of any assets owned by Lessee or a Consolidated
filiate and (b) all goodwill, patents, trademarks, service
rks, ' trade names, copyrights, organization or developmental

ekpenses and other intangible assets.

"Covered Income Tax" shall have the meaning given to such

term in Section 18 hereof.

"Default" means any event which with the giving of notice or

the passage of time or both would result in an Event of Default.

"Equipment" means the equipment described in Exhibit A
breto, delivered on the Acceptance Date, together with any Parts

h
(including replacement Parts) which may from time tc time be
i

ncorporated in such equipment or other property and title to

which ghall have vested in Lessor.

"ERISA" shall have the meaning given to such term in
pction 21 (k) hereof.

"Event of Default" shall have the meaning given to such term
h Section 22 hereof.

|

"Event of Loss" with respect to any item of Equipment means
hy of the following events: (a) loss of any item of Equipment or
F the| use thereof due to theft or disappearance during the Term,
I the non-existence of any item of Equipment at the expiration
termination of the Term prior to its expiration, (b)
bstruction, damage beyond repair, or rendition of any item of
quipment permanently unfit for normal use for any reason
hatsoever, (c¢) any damage to any item of Equipment which results
n an insurance settlement with respect to such item of Equipment
h the basis of a total loss, or (d) the condemnaticn,
bnfiscation, seizure, or requisition of use or title to any item- -
f Equipment by any governmental authority under the power of
minent domain or otherwise.

"Expiration Date" means the date immediately preceding the
ighth annual anniversary date of the Acceptance Date.

"Fair Market Sales Value" means the value which would obtain
h an arm’s length transaction between an informed and willing
iyer and an informed and willing seller under no compulsion to -
211, | If the parties are unable to agree on the Fair Market

ples Value within 30 days of Lessor’s giving of notice as
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specified in Section 23(c) hereof, such Fair Market Sales Value
shall qe determined by the Appraisal Procedure.

! L] L]
"Improvement" shall have the meaning given to such term in
Sgction 12 hereof.

"T.eagse Supplement" means a Lease Supplement and Acceptance
Certlflcate substantially in the form of Exhibit B hereto, to be
executed by Lessor and Lessee for the Equipment, in accordance
with t?e provisions of Section 4 hereof.

"ﬂi ns' means any liens, mortgages, encumbrances, pledges or
security interests of any kind.

"Maximum Cost" means the sum of $7,900,000.00.

|
"Max1mum Lessee Risk Amount" for the Equipment means the
percentage set forth in Schedule C hereto under the heading -
Maximum Lessee Risk Amount multiplied by the Acquisition Cost.

"Maximum Lessor Risk Amount" for the Equipment means the
pgrcentage set forth in Schedule C hereto under the heading
M ximu? Lessor Risk Amount multiplied by the Acquisition Cost.

”ﬁet Proceeds of Sale" means the net amount received by
Lessor| from a third party purchaser of the Equipment pursuant to
a saleiof the Equipment under Section 29 (¢) hereof.

"bgtion Election Notice Date” means the date seven and one-
half (V—1/2) years after the Acceptance Date.

"Overall Transaction" means all of those transactions
referred to in, provided for in, or contemplated by, this
greement including, without limitation, the financing,
operation and management of the Equipment.

"Overdue Rate" means the lesser of the maximum rate
permitted by applicable law and a per annum interest rate equal
the Transaction Rate for the Equipment plus 100 basis points.
"Partg" means all appllances, parts, instruments,
purtienances, accessories and miscellaneous property of whatever
nature that may from time to time be incorporated or installed in
gr attached to or otherwise part of the Equipment. o

"Pazments“ means Basic Payments and Supplemental Payments.

jPermitted Contests" means any contest by Lessee with
yespect to any Lien, tax or imposition referred to in Sections 15
qr 18fhereof and any contest by Lessor with respect to any Lien,
Hax or imposition referred to in Section 8(b) hereof, so long as
Iessee or Lessor (as the case may be) shall contest, in good
flaith land at its expense, the existence, the amount or the
valldlty thereof, the amount of the damages caused thereby, or
the extent of its 11ab111ty therefor, by appropriate proceedings
Whlchjdo not result in (a) the collectlon of, or other

|
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ealization upon, the tax, assessment, levy, fee, rent, charge,
ien or encumbrance so contested, (b) the sale, forfeiture or
pss of any item of Equipment or any Part, or the Payments or any
brtion thereof, (c) any interference w1th the quiet. enjoyment
nd use of any item of Equipment or any Part thereof, or (d) any
nterference with the payment of the Payments or any portion
hereof. The party initiating any such contest shall pay, and
hve harmless the other party against, any and all losses,
idgments, decrees and costs (including, without limitation, all
bagsonable attorneys’ fees and expenses) in connection with any
ich contest and shall promptly after the final settlement,
bmpromise or determination (including any appeals) of such
bntest, fully pay and discharge the amounts which shall be
bvied, assessed, charged or imposed or be determined to be
nyable therein or in connection therewith, together with all
enalties, fines, interests, costs and expenses thereof or in
pnnection therewith, and perform all acts, the performance of
hich shall be ordered or decreed as a result therecf.

1

"Permitted Lien" means a Lien permitted by the provisions of
Section 15 hereof.

Snvwwonmﬂumnwmwwwﬂ

|

"Permitted Sublease" means a sublease (a) which complies
with the requirements of Section 14 hereof (b) the term of which
shall in no event exceed the then remaining portion of the Term
apd (c) 1mmed1ate1y prior to the commencement of the term of

s - which, and after giving effect to which, there shall exist no
Py Default or Event of Default.
T "Person" means any individual, corporation, partnership,

joint venture, association, joint stock company, trust,
tpustee(s) of a trust, unincorporated organization, or government
of governmental authority, agency or political subdivision
thereof.

"Purchase Agreement" means the Purchase Agreement dated as
of the date hereof between the Seller and Lessor.

|

"Replacement" shall have the meaning given to such term in
Section 12 hereof. :

"Replacement Item" means any item of equipment conveyed to
Le¢ssor: pursuant to Section 16 (b) hereof in replacement of any e
item of Equipment.

"Regglred Alteration" shall have the meaning glven to such
term in Section 12 hereof.

"Sal s Expenses" means (a) all property, excise, sales and
uge taxes and other taxes (as such may be applicable to the sale
or transfer of the Equipment), (b) all fees, costs and expenses
of such sale or transfer of the Equipment (including, without
limitation, fees, costs and expenses of attorneys or those
agsociated with transportation, storage, security or insurance)
igcurred by Lessor and (c) any and all other amounts incurred in
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onnection with such sale or transfer of the Equipment for which,
f not paid, Lessor would be liable or which, if not paid, would
onstitute a Lien on the Equipment, or any Part.

"Seller" means Trinity Industries, Inc., a Delaware
orporation.
|

Jb "Sugplemental Payments" means all amounts, liabilities and
lig

ations which Lessee assumes or agrees to pay hereunder to
Liessor or others, including, without limitation, payments of
asualty Loss Value and indemnities, but excluding Basic
ayments.

"Term" means the period of ninety-six (96) consecutive
alendar months from and including each Acceptance Date, unless
his Agreement is sooner terminated pursuant to the provisions
reof.

"Third Party Purchaser" means a third party purchaser of the
ipment in accordance with Section 29 hereof.

"Transaction Costs" means all fees, costs and expenses
ncurred by Lessor or Lessee relating to the acquisition, sale or
ransfer of the Equipment from the Seller (including, without
imitdtion, any filing or search fees, the fees, costs and
xpenses of the attorneys for Lessor and Lessee, special
nterstate Commerce Commission counsel, and those Persons
sgsociated with the transportation, storage, security or

nsurance of the Equipment).

"iransaction Rate" means a rate of interest equal to the
urrent yield in the secondary market of United States Treasury
pcurities of substantlally the same amount as the Acquisition
hst referenced in the Lease Supplement for such Equipment and
Ahving a term to maturity of not less than 75 months from the
bmmencement of the Term for such Equipment as referenced in such
pase Supplement.

"Warranty Bill of Sale" shall have the meaning given to such
prm in Section 3(a) (vii) hereof.

The words "this Agreement", "herein”, "hereunder", "hereof”,
 other like words mean and include this Agreement and the Lease -

Supplehent and any amendment and supplement hereto or thereto.

|
2. Agreement for Lease of Equipment; Covenant. of Quiet

Enjoymént. Subject to, and upon all of the terms and conditions

f this Agreement, Lessor hereby agrees to lease to Lessee and

Lfssee hereby agrees to lease from Lessor, the Equipment for the

Teérm. ' Provided that no Event of Default has occurred and is

continuing, Lessor agrees that it shall not interfere with
Le¢ssee!s quiet enjoyment and use of the Equipment during the
Term. Lessor or any Assignee shall not grant or allow any Liens
t¢ be placed on the Equipment other than as permitted in
a¢ccordance with the provisions of Section 8(b) herecf.
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3. Conditions Precedent. The obligations of Lessor to
purchase the Equipment and to lease the same to Lessee and enter
into the Overall Transaction are subject to:

(a-1) the delivery to Lessor on the closing date of this
Agreeméent of the following documents each in form and substance
satisfactory to Lessor:

| (i) Lessee’s articles of incorporation, bky-laws and
resolutions, all of which shall be certified, with such
resolutions authorizing the Overall Transactior. and Lessee’s
execution, delivery and performance of this Agreement and an
incumbency certificate of Lessee containing the name(s),
title(s) and specimen signature(s) of the person(s)
authorlzed on behalf of Lessee to execute this Agreement;

! (ii) a written opinion of counsel for Lessee in form
and substance satisfactory to Lessor;

| ,
' (iii) a certificate of insurance evidencing the
coverages required under Section 17 hereof;

|

(iv) [Intentionally Omitted];

| (v) Uniform Commercial Code filings as deemed
appropriate by Lessor’s counsel duly executed by Lessee;

(vi) [Intentionally Omitted]; and

; (vii) the Purchase Agreement duly executed by the
Seller; and

j (viii) a legal opinion of Donelan, Cleary, Wood & Maser,
P.C., special Interstate Commerce Commission counsel to
Lessor; and

!

(a-2) the delivery to Lessor on the respective closing
dates (for the various items of Equipment referenced in each Lease
iupplement of the following documents each in form and substance
gatisfactory to Lessor:

| .

: (i) a certificate of insurance evidencing the

coverages required under Section 17 hereof; T
(ii) the Lease Supplement, duly executed by Lessee and

Lessor, and dated the Acceptance Date;

(iii) Uniform Commercial Code filings as deemed
approprlate by Lessor’s counsel duly executed by Lessee;

(iv) a full warranty bill of sale (the "Warranty Bill
of Sale") specifically referring to each item of the
Equipment, duly executed by the Seller in favor of Lessor
and dated the Acceptance Date; and
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(v) an update to the legal opinion of Donelan, Cleary,
: Wood & Maser, P.C., special Interstate Commerce Commission
c?unsel to Lessor; and

(b) The fulfillment to the satisfaction of Lessor as of
egch Acceptance Date of the conditions specified in the following

provisions:

(i) the absence on the Acceptance Date of any Liens on
the Equlpment other than any Permitted Lien of the type
spec1f1ed in Sections 15(a) or (b) hereof;

(ii) the Acquisition Cost will not exceed the Maximum
Cost;

(iii) the Acceptance Date shall be a date between and
inclusive of the date hereof and the Acquisition Explratlon
Date;

(iv) Lessee shall have paid all fees and expenses due
and owing with respect to the Overall Transaction on or
prlor to the Acceptance Date; and

(v) Lessor shall have received such other documents,
appralsals, certificates, financing statements and other
i 1tems, in form and substance satisfactory to Lessor, as
- Lessor may reasonably require.

. 4[ Delivery and Acceptance of Eggigment. Lesisor shall not

2] llable to Lessee for any failure or delay in obtaining the
qulpment or making delivery thereof. Lessor hereby appoints
Essee;as Lessor’'s agent for the sole and limited purpose of
ceptang delivery of each item of the Equipment. On the
cceptance Date Lessee shall promptly inspect each item of
qulpment and unless Lessee gives Lessor prompt written notice

£ any defect in or other proper objection to any item of such
quipment, Lessee shall promptly upon completion of such
nspection execute and deliver to Lessor the Lease Supplement,
atedlthe Acceptance Date. Various items of the Equmeent may

ave dlfferent Acceptance Dates that will be referenced in
1ffenent Lease Supplements. Lessor shall also pay to the Seller
he Acquisition Cost of the Seller’s Equipment if all of the
onditions precedent specified in Section 3 hereof have been
ulfilled to Lessor’s reasonable satisfaction. The execution of
he Lease Supplement by Lessee and Lessor shall evidence that the
ach item of Equipment has been accepted under this Agreement,
pon and subject to all of the terms, conditions and provisions
Lereof and shall constitute Lessee’s unconditional and

rrevocable acceptance of the Equlpment for all purposes under
lhis Agreement. Lessee’s execution of the Lease Supplement shall
tonstitute Lessee’s acknowledgement and agreement that, as
letween Lessor and Lessee, each item of Equipment has been
nspected to Lessee’s satlsfactlon, is in good operatlng order,
epalr and condition, is of a size, design, capacity and
hanufacture selected by Lessee, that each item of Equipment is

QHED

IO X

At Hh er.!:r‘Q..l—'-

Qe Y

!!Hu.h-'

’ THAR_1\s:pnocS\sAH\sAnxxnc\44836_1 -8 -

|




. i

. + duly certified or licensed by any governmental entity which is

- charged with issuing such certificates or licenses, that Lessee
ig satisfied that each item of Equipment is suitable for its
purpose, that Lessor has made no warranty, expressed or implied,
wlth respect to any item of Equipment and that Lessee has
uniconditionally accepted each item of Equipment under this

Agreement.
(
L 5; Texrm. The Term for lease of the Equipment hereunder
shall commence on the Acceptance Date, and unless sooner

terminated in accordance with the provisions of this Agreement,
shall ?nd on the Expiration Date.

6. Expiration Date Delivery of Equipment.

‘ (a) Delivery to Lessor. If this Agreement shall be in
full force and effect and Lessee shall not have elected to
purchase the Equipment in accordance with Section 29 hereof, then
oh the' Expiration Date Lessee shall deliver, at Lessee’s expense,
the Equipment to Lessor (or to a third party to which the
Eguipment shall be sold pursuant to said Section 29). Lessee
shall deliver the Equipment to a location or locaticns within the
continental United States as specified in writing by Lessor or
stich third party recipient. The terms of this Section 6 shall
apply to Lessee’s delivery of the Equipment. At the time of such
returni to Lessor or delivery to the third party, each item of
Equipment (and each part or component thereof) shall (i) be in
bod operating order in accordance with the "interchange rules"

F thel American Association of Railroads ("AAR") anc the rules of
he Federal Railroad Administration ("FRA"), and in the repair

nd condition as when originally delivered to Lessee, ordinary
par and tear from proper use thereof excepted, and refurbished
nere necessary, (ii) be capable of being immediately operated by
thlrd party purchaser or third party lessee without further
1spectlon, repair, replacement, alteration or improvement, (iii)
2 in accordance and compliance with any and all statutes, laws,
rdinances, rules and regulations of any Federal, state or local
bvernmental body, agency or authority applicable to the use and
peration of such item of Equipment, and (iv) be free and clear

f all Liens, other than those granted or placed thereon by

cgSor’ or Assignee.
|

7' Payments. _ -

| (a) Basic Payments. Lessee hereby agrees to pay
essor; Basic Payments for the Equlpment throughout the Term, in
onsecutlve monthly installments, in accordance with wire
ransfer instructions delivered by Lessor to Lessee. Each
anthly installment shall be in an amount equal to the Basic
ayment Factor set forth on Schedule A hereto multiplied by the
cquisition Cost. Each Basic Payment shall be payable in
rrears, on the last day of the Basic Payment Period to which
uch Ba81c Payment corresponds.

-
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! (b) Supplemental Payments. Lessee agrees to pay
ssor, or to whomsoever shall be entitled thereto as expressly
ovided herein, all Supplemental Payments promptly as the same
all become due and owing, and in the event of any failure on
e part of Lessee to pay any such Supplemental Payment hereunder
gssor shall have all rights, powers and remedies provided for
rein! or by law or equity or otherwise in the case of nonpayment
Bas;c Payments.

(c) Method of Payment. If the date that any Payment
due is other than a Business Day the Payment otherwise payable
such date shall be payable on the next succeeding Business
y. BAll Basic Payments and Supplemental Payments required to be
de by Lessee to Lessor hereunder shall be made in good funds
d in United States dollars. In the event of any assignment to

Assignee pursuant to Section 14 (b) hereof, all payments which
e assigned to such Assignee, whether Basic Payments,

pplemental Payments or otherwise, shall be paid in the same
nner specified herein for payments to Lessor at such address as
shall be designated by such Assignee. Time is of the essence in
connection with the payment of Basic Payments and Supplemental
Payments.

SL Net Leage; Lesgor Liens.

| (a) Net Lease. This Agreement is a net lease and
ssee; acknowledges and agrees that Lessee’s obligations
reunder, including, without limitation, its obligations to pay
1 Payments payable hereunder, shall be absolute and
conditional under any and all circumstances and shall be paid
thout notice or demand and without any abatement, reduction,
minution, setoff, defense, counterclaim or recoupment
atsoever, 1nc1ud1ng, without limitation, any abatement,
duction, diminution, setoff, defense, counterclaim or
coupment due or alleged to be due to, or by reason of, any
st, present or future claims which Lessee may have against
Lessor, any Assignee, or the manufacturer of any item of the
Equipment, any Part or unit or component of the Equipment, or any
other Person for any reason whatsoever; nor, except as otherwise
expressly provided herein, shall this Agreement terminate, or the
obligations of Lessee be otherwise affected, by reason of any
defectlin any item of the Equipment, any Part or unit or
component of the Equipment, the condition, design, cperation or
fitness for use thereof, any damage to, or any loss or
destruction of, any item of the Equipment, any Part or unit or
component of the Equipment, or any Liens or rights of others with
réspect to any item of the Equipment, any Part or unit or
component of the Equipment, any prohibition or interruption of or
other restriction against Lessee’s use, operation or possession
of any:item of the Equipment, any Part or unit or component of
the Equipment, for any reason whatsoever, or any interference
with such use, operation or possession by any Person or entlty,
or by reason of any failure by Lessor to perform any of its
obligations herein contained, or by reason of any other
indebtedness or liability, howsoever and whenever arising, or
|
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gsor or of any Assignee or of Lessee to any other Person, or by
ason of any insolvency, bankruptcy or similar proceedings by or
ainst Lessor, any Assignee, any guarantor of Lessee’'s

ligations or Lessee, or for any other reason whatsoever,

ether similar or dissimilar to any of the foregoing, any

esent or future law to the contrary notwithstanding; it being

e intention of the parties hereto that the Basic Payments and
pplemental Payments payable by Lessee hereunder shall continue
be payable in all events and in the manner and at the times
rein provided, without notice or demand, unless the obligation
pay the same shall be terminated pursuant to the express
ovisions of this Agreement.

(b) Lessor Liens. Notwithstanding Section 8(a),
ssor or Assignee shall not directly or indirectly create,
cur, assume or suffer to exist any Lien on or with respect to
y item of Equipment (other than the security interest granted
this Agreement or any such Lien subject to a Lien Contest,
reinafter defined) ("Lessor Lien"). Lessor or Assignee shall,
its own expense, promptly pay, satisfy and otherwise take such
tion as may be necessary to keep each such item of Equipment
ee and clear of, and duly discharge, any Lessor Lien.
twithstanding anything to the contrary in this Agreement,
ssee shall, at the end of the Term, have the right to setoff
y Payment due hereunder by the amount of any Lessor Lien.
ior to any such setoff, Lessor or Assignee shall have the right
contest the validity of the Lessor Lien ("Lien Contest"). 1In
e event of a Lien Contest, NSP shall have the right to withhold
y amount subject to setoff until resolution by Lesisor or
signee of the Lien Contest.

9. Lessor’s Title; Grant of Security Interest,; Equipment
tb be and Remain Personal Property.

(a) Lessor’s Title. Title to each item of the
quipment shall at all times remain in Lessor and at no time
lring the Term shall title become vested in Lessee.

Q. =

! (b) Grant of Security Interest; Equipment. to be and
emain Personal Property. This Agreement is a lease intended as
pcurity. Lessee hereby grants to Lessor a security interest in
he Equipment and all proceeds thereof as collateral security for
he payment and performance by Lessee of Lessee’s obligations as —
psseel hereunder. It is the intention and understanding of both
ssor and Lessee, and Lessee shall take all such actions as may
e required to assure, that the Equipment shall be and at all
imes remain personal property, notwithstanding the manner in
hich the Equipment may be attached or affixed to realty. Lessee
hall obtain and record such instruments and take such steps as
ny be necessary to prevent any Person from acquiring any rights
n the Equipment by reason of the Equipment being claimed or
eremed to be real property. Upon request by Lessor, Lessee shall
ptain and deliver to Lessor valid and effective waivers, in
ecordable form, by the owners, landlords and mortgagees of the
eal pFoperty upon which the Equipment or any item of Equipment

1]
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s located or certificates of Lessee that it is the owner of such
eal property or that such real property is not leased and/or
ortgaged.

10. Use of Equipment; Compliance with ILaws. Lessee agrees
hat each item of Equipment will be used and operated only (a)

Oor purposes or operations in the ordinary course of its business
d (b) in the manner set forth in, and in accordance with, the
rms, conditions and provisions of the insurance policy or
licies providing the coverages specified in Section 17 hereof.
no event shall Lessee use or operate any item of Equipment, or
owingly permit any item of Equipment to be used or operated,
r any purpose for which such item of Equipment is not designed
reasonably suitable, or in any fashion that may reasonably
bject such item of Equipment to any Liens, other than Permitted
iens, or in any area excluded from coverage by any such
surance policy or policies. Lessee further agrees that each
em of Equipment will be used and operated in the conduct of
ssee’s business and in compliance with all statutes, law,
dlnances, rules and regulations of any Federal, state, local or
preign government or governmental authority hav1ng jurisdiction
ith respect to the use, operation, maintenance, condition and
cupancy of any item of Equipment (including, without
imitation, all zoning, environmental protection, pollution,
anitary and safety laws). Lessee will not load, usie, operate,
r store any item of Equipment, or knowingly permit the loading,
8ing,: operating or storing of any item of Equipment., in a
egllgent manner or otherwise in violation of this Agreement or
b as to void any of the insurance coverages specified in Section
7 hereof respecting any item of Equipment. Lessee shall procure
nd maintain in effect all licenses, certificates, permits,
pprovals and consents required by Federal, state, local or
arelgn laws or by any governmental body, agency or authority, in
bnnection with the delivery, use, operation, maintenance,
ndition and occupancy of each item of Equipment. The Equipment
111 at all times be and remain in the control of Lessee except
5 Lessee’s relinquishment of control of an item of Equipment is

Hh T

specifically permitted by this Agreement and except while an item
of Equipment is undergoing maintenance. To the extent that any
applicable law requires the licensing or certification of an
oeerator of any item of the Equipment, each such operator shall
be

oberate such item of Equlpment and authorized by the terms of (in~ -
agcordance with the provisions and requirements of) the insurance
pplicy or policies providing the coverages specified in Section

duly licensed and currently certificated and qualified to

17 hereof.

11. Operation and Maintenance of Equipment. Lessee agrees,

at its:own cost and expense, to keep, repair, maintain and
p¥eserve the Equipment in good order and operating condition, in
aﬁcordance with the "interchange rules" of the AAR and the rules
of

sﬁandards and procedures as are set forth in the manufacturer’s
manuals pertaining to the Equipment, and as otherwise may be
requlred to enforce warranty claims against each vendor and

the FRA, and in compliance with such maintenance and repair
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nufacturer of each item of Equipment, and in compliance with
all requirements of law applicable to the maintenance and
condition of the Equipment. Lessee shall, at its own cost and
ekpense, supply the necessary items requlred in the operation of
the Equlpment. Lessee hereby waives any right now cr hereafter
conferred by law to make repairs on the Equipment at the expense
of Lessor.

Replacement of Parts; Alterations; Modifications and
ong. In case any part, component or unit of the Equipment

8 required to be altered or modified, or any equipment or
ppliance is required to be altered, added, replaced or modified
h any. item of Equipment or in either case in order to comply
ith the laws, regulations, requirements or rules ("Required
lteration") pursuant to Sections 10 or 11 hereof, Lessee agrees
b make such Required Alteration at its own expense. Such
bquired Alteration shall immediately be and become the property
F Lessor and subject to the terms of this Agreement. Lessee
grees that, within 30 days after the close of any calendar
harter in which Lessee has made any material Required

l teration, Lessee will give written notice thereof to Lessor
bgcribing, in reasonable detail, the Required Alteration and
pecifying the cost thereof and the date or dates wlhen made. All
arts, ' equipment and appliances incorporated or installed in or
Ftached to any item of Equipment in connection with servicing,
epairing, maintaining and overhauling any item of Equipment
irsuant to the requirements of Sections 10 or 11 hereof
"Replacement") shall be considered accessions to such item of
;ulpment and shall immediately, without further act, be and
pcome’ the property of Lessor and part of the Equipment. Lessee
Ry, without the prior written consent of Lessor, affix or
nstall any accessory, equipment or device on the Ecuipment or
ke any improvement or addition thereto other than a Required
lteration or Replacement ("Improvement"); provided that, (a) a
bnremovable Improvement may only be made to the Equipment if
hich Improvement does not reduce the value of the Ecuipment and
b) any other Improvement may only be made to the Ecuipment if
ich Improvement is readily removable without causing damage to
he Equipment or impairing the wvalue, utility or condition the
quipment would have had if such Improvement had not been so
ffixed or installed. Improvements shall be considered
rcessions to the Equipment and shall immediately without further

BANQVOKAPYE O
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quipment. At the time title to any replacement Part, equipment
r appliance has become vested in Lessor pursuant to the
rovisions of this Section 12, title to the part, ecluipment or
ppliance replaced thereby shall thereupon vest in Lessee;
rovided, however, that in no event shall any Part, equipment or
ppllance which cannot be removed without causing damage to any
tem of Equipment vest in Lessee. In the event that Lessee
ndertakes to add a Requlred Alteration, Replacement or
mprovement, the parties (to the extent each so elects in its
ple discretion at such time) agree to negotiate in good faith
pr additional financing and incorporation into this Agreement or
separate agreement with a term identical to the remaining Term

WﬁmHﬂwmwmvommmmmnmnmn»awacm

) |
| CM_1 \G: \DOCS\GAH\BANKING\44836_1 - 13 -

L R EESEEEiNE——

ct, be and become the property of Lessor and part of the - s




. - under thlS Agreement. Other terms and conditions of such
- financ1ng shall be negotiated in good faith between the parties.

1%. Identification; Inspection: Reports.

{ (a) Lessee shall, promptly after the Acceptance Date,
mark each item of the Equipment so as to identify that such item
is owned by Lessor.

(b) Lessor shall have the right on any Business Day
durlng|normal business hours and upon reasonable notice to Lessee
tag 1nspect (i) the Equipment (at Lessee’s facilities or the
facilities of any entity then in possession of such Equipment)
and (1ﬂ) Lessee’s records with respect thereto; provided,

hgwever, Lessor will conduct no such inspection which is
rgasonably likely to disrupt Lessee’s business operations.
Lessor,shall only conduct such inspections, or cause such
1nspect10ns to be conducted, as Lessor deems necessary oOr
a;proprlate to confirm the existence and proper maintenance of
the Equlpment. Upon receipt of Lessor’s notice requesting to
1nspect certain Equipment, Lessee shall promptly notify Lessor of
the locatlon of the Equlpment and shall make all necessary
azrangements with the entlty then in possession of the Equipment
tgo facilitate the inspection.

| (c) Upon Lessor’s request the Lessee shall furnish

- Leéssor |with an accurate statement showing the then current
10cat1®n of each item of the Equipment, such requests not to
exceed|one time per year.

14. Assignment, Sublease or Transfer: Assignment;

Consolidation and Merger.

(a) Assignment, Sublease or Other Trangfer by Lessee.
LESSEE| WILL NOT, WITHOUT THE PRIOR WRITTEN CONSENT CF LESSOR

(WHICH| SHALL NOT BE UNREASONABLY WITHHELD), ASSIGN, SUBLEASE OR
OTHERWISE TRANSFER ITS RIGHTS OR OBLIGATIONS HEREUNDER FOR A
PERTIOD| EXCEEDING THE GREATER OF THREE MONTHS OR THE REMAINDER OF
THE TERM, AND ANY ATTEMPTED ASSIGNMENT, SUBLEASE OR OTHER
TRANSFER BY LESSEE FOR A PERIOD EXCEEDING THE GREATER OF THREE
MPNTHS| OR THE REMAINDER OF THE TERM WITHOUT SUCH LESSOR CONSENT
SHALL BE NULL AND VOID.

Notwithstanding the foregolng, so long as no Event of

efault has occurred and is continuing hereunder, Lessee shall
hve the right to permit the use of the Equipment in the usual
nterchange of traffic, provided that Lessee’s obligations
=reunper shall remain in full force and effect. No assignment,
iblease or other transfer by Lessee shall reduce any of the
pbligations of Lessee hereunder or the rights of Lessor

ereunder, and all of the obligations of Lessee hereunder shall

e andfremaln primary and shall continue in full force and effect
S the‘obllgatlons of a principal and not of a guarantor or
Lessee shall furnish to Lessor not later than the
ffect}ve date of such sublease (i) new insurance certificates

| ' .
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from Lessee’s insurance broker, in form and substance
satisfactory to Lessor, indicating compliance with the insurance
provisions of this Agreement and (ii) an officer’s certificate
from Lessee naming the sublessee and specifying the address for
the sublessee’s principal place of business. Lessee shall, and
shall cause such sublessee to, execute and deliver such
instruments to the appropriate Person for filing and to deliver
cppies of the same to Lessor (including sublease agreements and
Upiform Commercial Code financing statements) as may be requested
by Lessor in connection with any such sublease.

(b) Assignment By Lessor. Subject to the requlrements
of Section 8(b) hereof, Lessor may at any time (i) assign, sell
or transfer, in whole or in part, Lessor’s right, title and
ipterest in, to and under this Agreement and the Lease
Sppplement, including, without limitation, the right to receive
a

L

hy or all Payments payable under this Agreement ancl under the

ease Supplement with respect to the Equipment, and (ii) sell or
ansfer all of Lessor’s right, title and interest in and to the
ipment (prov1ded however, such assignment, sale or transfer

, over the past five years, an average yearly net. worth of
less than $150,000,000). Each such assignee of Lessior’s rights
(an "A981gnee ) shall have all of Lessor’s right, title and
~interest hereunder to the extent that the same relate to the
interest of the Assignee covered by the assignment, including,
ithout limitation, the right to receive such Assignee’s portion
df the Basic Payments payable for the Equipment for all Basic
Hayment Periods commencing on or after the date of such
adssignment, the right to receive such Assignee’s portion of the
qupplemental Payments which are payable as a result of acts or
gvents which occur on or after the date of such ass.ignment and
Hhe right to enforce, either in such Assignee’s name Or in
essor’s name, but without cost or expense to Lessor, all of
essor’s rights hereunder assigned to such Assignee. Such
signee may re-assign all or a portion of such right, title and
interest. Any such assignment shall be subject to Lessee'’'s
rights hereunder so long as no Event of Default has occurred and
8 continuing hereunder. Lessee shall be under no obligation to
any Ass1gnee except upon written notice of such assignment from
lessor. Upon written notice from Lessor to Lessee of such
gssignment, Lessee agrees to pay the Basic Payments and

terms (0of this Agreement supplemented by the instructions
gpecified in such notice, to give all notices which are required
or permitted to be given by Lessee to Lessor hereunder to the
Person (s) specified to receive the same in such notice of
assignment and to otherwise comply with all reasonable notices,
directions and demands which may be given by such Assignee in
accordance with the provisions of this Agreement. Lessee agrees
to deliver to any A551gnee an acknowledgement of the assignment
together with an opinion of Lessee’s counsel regardlng the
yalidity and enforceability of this Agreement against Lessee, an
ncumbency certificate of Lessee and such authorizing resolutions
as such Assignee may reasonably request; provided, however, all
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|
out of pocket fees and expenses incurred by Lessee in connection
with the production or delivery of the foregoing documents

referenced previously in this sentence shall be for the account
of Lessor or such Assignee, as agreed to by such parties.

; (c) Consolidation, Merger, Conveyance, Transfer and
Lease By Lessee. Lessee shall not consolidate with or merge into

ahy other corporation or convey, transfer or lease substantially
all of its assets as an entirety to any Person unless:
I

(1) Lessee is the surviving entity of any such
consolidation or merger; or

(ii) (A) the corporation formed by such
consolidation or into which Lessee is merged, or the Person
which acquires by conveyance, transfer or lease of
substantially all of the assets of Lessee as an entirety,
shall be a solvent corporation organized and existing under
the laws of the United States or any state thereof or the
District of Columbia and shall execute and deliver to Lessor
an agreement containing an effective assumption by such
successor, transferee or lessee corporation of the due and
punctual performance and observance of each covenant and
condltion of this Agreement; provided any conveyance,
transfer or lease of substantlally all of its assets shall
not release Lessee from its obligations under fhis
Agreement, which obligations shall at all times remain
primary and direct;

| (B) immediately prior to and after giving
? effect to such transaction, no Default or Event of
Default shall have occurred and be continuing;

(C) immediately after giving effect to such
transaction, the consolidated tangible net worth
(computed on the same basis as the Consolidated
Tangible Net Worth) of the corporation formed by such
‘ consolidation or into which Lessee is merged or the
! Person which acquired by conveyance, transfer or lease
' substantially all the assets of Lessee as an entirety,
as the case may be, shall not be less than 100% of the
Consolidated Tangible Net Worth of Lessee as reflected
in Lessee’s then most recent audited financial
statements furnished by Lessee pursuant hereto prior to
such consolidation, merger, conveyance, transfer or
lease; and

(D) Lessee shall have delivered to Lessor a
certificate signed by two officers, one cf whom shall
be the President or a Vice President, and one of whom
shall be the Treasurer or the Secretary cr an Assistant
Secretary of Lessee, and an opinion of lLessee’s counsel

! satisfactory in form and substance to Lessor stating
that such consolidation, merger, conveyarice, transfer
or lease and the assumption agreement merntioned in

|
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clause 14 (c) (ii) (A) above comply with the requirements
of this Section 14 (c) and that all conditions precedent
herein provided for relating to such transaction have

é been complied with.

Upon any consolidation or merger in which Lessee is not the
hrviving corporation, or any conveyance, transfer or lease of
ibstantially all the assets of Lessee as an entirety in
rcordance with this Section 14(c), the successor corporation
ormed by such consolidation or into which Lessee is merged or to
hich such conveyance, transfer or lease is made shall succeed

b, and be substituted for (but without release of Lessee from

ny of its obligations hereunder with respect to any conveyance,
ransfer or lease of substantlally all the assets of Lessee as an
ntirety), and may exercise every right and power of, Lessee

nder thlS Agreement with the same effect as if such successor
arporatlon had been named as a Lessee herein.

15. Liens. Lessee will not directly or indirectly create,
ncur,’ assume or suffer to exist any Lien on or with respect to
ny item of Equipment, or Lessor’s title thereof, except the
bllowing (collectively, the "Permitted Liens"): (a) any Lien
ranted to Lessor hereunder or granted or placed thereon by

bssor as a result of an assignment pursuant to Section 14 (b)
ereof, (b) any Lien resulting from an independent act of or

laim against Lessor which does not result from, arise out of or
plate to the manufacture, acquisition, ownership or leasing of
uch item of Equipment or this Agreement or the Leasie Supplement
r any Default or Event of Default, (c¢) any Lien for taxes either
pt yet delinquent or which are the subject of a Permitted
pntest, and (d) any materialmen’s, mechanics’, workmen’s,
ppairmen’s or employees’ lien or any other like lien arising in
he ordinary course of business, which is not delincuent or the
pbject of a Permitted Contest. Lessee, at its own expense, will
romptly pay, satisfy and otherwise take such actions as may be
pcessary to keep each item of Equlpment free and clear of, and

o duly discharge or eliminate or bond in a manner satisfactory

b Lessor, any such Lien not excepted above if the same shall
rise at any time. Lessee will notify Lessor and any Assignee in
riting promptly upon becoming aware of any tax or other Lien
pther than any Lien excepted above) that shall attach to any
tem of Equipment and of the full particulars thereof.

16. Loss, Damage or Degtruction.

: (a) Risk of Loss, Damage or Destruction. Lessee
ereby assumes all risk of loss, damage, theft, taking,

pstruction, confiscation, requisition or commandeering, partial

complete, of or to the Equipment, however caused or
casioned, such risk to be borne by Lessee with respect to the
ipment from the Acceptance Date, and continuing until the

ipment has been delivered in accordance with the provisions of -

ction 6 hereof or has been purchased by Lessee in accordance
ith the provisions of Section 29 hereof. Lessee agrees that no
currence specified in the preceding sentence shall impair, in
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whole Br in part, any obligation of Lessee under this Agreement,
- ipcluding, without limitation, the obligation to make Payments.

| (b) Event of Loss with Respect to Equipment.

I (i) Upon the occurrence of an Event of Loss with
respect to any item of Equipment during the Term, Lessee
shall forthwith (and in any event within 10 days after such
opcurrence) give Lessor written notice of such Event of Loss
and of its election to perform one of the following options
(it being agreed that if Lessee shall not have given Lessor
notice of such election within such 10 days after such
occurrence, Lessee shall be deemed to have elected to
perform the option set forth in the following clause (B)),
provided that Lessee shall not have the right to select the
option set forth in the following clause (A) if a Default or
Event of Default shall have occurred and be continuing and
in such circumstance shall be deemed to have selected the
option set forth in the following clause (B):
| (A) As promptly as practicable, and in any
: event within 60 days of the occurrence of such Event
of Loss, Lessee shall: (I) convey or cause to be
| conveyed to Lessor pursuant to Section 16(b) (ii), and
to be leased by Lessee hereunder in replacement for
i such item of Equipment, a replacement item (the
o ; "Replacement Item"), such Replacement Item to be free
‘ and clear of all Liens (other than Permitted Liens) and
to have a value and utility at least equal to, and be
- in as good operating condition as, the item of
i Equipment with respect to which such Event of Loss
occurred, assuming such item of Equipment was of the
! value and utility and in the condition and repair
required by the terms hereof immediately prior to the
| occurrence of such Event of Loss; or (II) deposit an
; amount equal to the value of a Replacement Item into a
mutually agreed upon escrow account while such
Replacement Item is being manufactured if such
‘ manufacture exceeds the period of 60 days; provided
i that, if Lessee shall not perform its obligation to
; effect such replacement under this clause (A) during
‘ the period of time provided herein, then Lessee shall

! (whether or not Lessee shall have so given such notice)
| to have elected to perform the option set forth in

‘ clause (B) below by the date and pursuant to the terms
. | specified in said clause. (Notwithstanding such Event
of Loss, Lessee’s obligation to pay Basic Payments

- f shall continue.)

; (B) On the Casualty Loss Value Date next
| 1 following the earlier of 60 days after the occurrence
‘ | of such Event of Loss and the date of receipt of
: insurance proceeds in respect of such occurrence,
! ! Lessee shall pay Lessor the sum of (i) the Casualty

|
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Loss Value (computed as of the Casualty Loss Value Date
on which such payment is to be made), plus (ii) all
accrued and unpaid Basic Payments (and/or any pro rata
portion thereof) owing for all Basic Payment Periods

| (and/or any pro rata portion thereof) prior to such

' Casualty Loss Value Date, plus (iii) all Supplemental

| Payments then due and owing. Upon payment in full of

amounts specified in clauses (i) through (iii) of the

preceding sentence, (A) the obligation of Lessee to pay

Basic Payments hereunder, with respect to such item of

Equipment for all Basic Payment Periods commencing

i after the occurrence of such Event of Loss shall
terminate, (B) the Term shall end with respect to such
item of Equipment, and (C) Lessor shall transfer to
Lessee, or Lessee’'s designee, its title to such item of
Equipment.

‘ (ii) Conveyance of Replacement Equipment. Prior
to or at the time of any conveyance of a Replacement Item,

Lessee, at its own expense, will furnish, or cause to be
furnished, to the Lessor the following documents which shall
have been duly authorized, executed and delivered by the
respectlve parties thereto and shall be in full force and
effect on the date of such conveyance:

| (A) with respect to any such Replacement

; Item, a full warranty bill of sale and UCC-1 financing

! statements, in form and substance satisfactory to
Lessor;

; (B) a supplement to this Lease, and if a
Permitted Sublease is in force and effect to such

! Permitted Sublease, in each case in form and substance

| satisfactory to such parties covering such Replacement
Item, if any, duly executed by Lessee and the sublessee

i under the Permitted Sublease, if any;

(C) such evidence of compliance with the
insurance provisions of this Agreement wii:h respect to
such Replacement Item, as Lessor may reasonably
| request, including an independent insurance broker’s
' report (stating the opinion of such insurance broker

Agreement) with certificates of insurance;

(D) an opinion of Lessee’s counsel (and such
other opinions or evidence of title as Lessor or its
\ counsel may reasonably request) to the effect that,
‘ upon such conveyance, Lessor will acquire good and
! marketable title to such Replacement Item, free and
clear of all Liens other than Permitted Liens, and that
' such Replacement Item will be leased hereunder and
| subleased under the Permitted Sublease, if any; and
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(E) such other documents and evidence with
respect to Lessee as Lessor or its counsel, may
reasonably request in order to establish the
consummation of the transactions contemplated by this
Section 16 (b), the taking of all corporate proceedings
in connection with and compliance with the conditions
set forth in this Section 16(b), in each case in form
and substance satisfactory to Lessor.

Upon full compliance by Lessee with the terms of this
Section 16 (b), Lessor shall convey to Lessee, at Lessee’s cost
and expense, all of Lessor’s right, title and interest, as-is,
ere|1s without recourse or warranty, express or implied, in
and to such replaced item of Equipment, with respect. to which
Event lof Loss occurred. Except as provided in Section
6 (b) (i) (B), no Event of Loss with respect to an item of
Fiquipment under the circumstances contemplated by the terms of
his Section 16(b) shall result in any reduction in Basic
Hayments or Lessee’s obligation to pay Basic Payments hereunder.

Lessee further agrees to take such further actLon as Lessor
ay reasonably request with respect to such Replacement Item to
gerfect the interest of Lessor in such Replacement I[tem.

(c) Application of Other Payments Ugon Event of lLoss.

Any payments (including, without limitation, insurance proceeds)
received at any time by Lessor or by Lessee from any insurer,
gqovernmental authority or other party as a result of the
gccurrence of an Event of Loss will be applied as follows: (i)
gny such payments received at any time by Lessee shall be
promptly paid to Lessor for application pursuant to the following
grovisions of this Section 16(c); (ii) so much of such payments
ds shall not exceed the amount of the Casualty Loss Value
fequired to be paid by Lessee pursuant to Section 16 (b) hereof
shall \be applied in reduction of Lessee’s obligation to pay such
gmount, if not already paid by Lessee, or, if already paid by
lessee, shall be applied to reimburse Lessee for its payment of
such amount unless a Default or an Event of Default shall have
occurFed and be contlnulng, and (iii) the balance, if any, of
guch payments remaining thereafter shall be paid to or retained
1)’ Lessee, unless a Default or an Event of Default shall have
dccurred and be continuing.

(d) Application of Payments Not Relating to an Event
of Loss. Any payments (including, without limitation, insurance
proceeds) received at any time by Lessor or Lessee from any
nsurer, governmental authority or other party with respect to
any condemnatlon, confiscation, theft or seizure of, or
equ1S1tlon of title to or use of, or loss or damage to, any item
¢f the Equipment not constituting an Event of Loss, will be
pplled d1rectly in payment of repalrs or for replacement of
property in accordance with the provisions of Sections 11 and 12
«ereof if not already paid by Lessee, or if already paid by
essee and if no Default or Event of Default shall have occurred
and be continuing, shall be applied to reimburse Lessee for such
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payment, and any balance remaining after compliance with said
Sgctions 11 and 12 with respect to such loss or damage shall be
paid to or retained by Lessee.

17. Insurance.

(a) Coverage. Lessee shall maintain:

| (i) property damage insurance with respect to the
Equlpment insuring against loss or damage from fire and
normal extended coverage perils customarily included in
p011c1es available with respect to property comparable to
the Equipment;

(ii) comprehensive general public liability,
1nclud1ng blanket contractual, personal 1njury, property
damage and loss of use of property of others, insurance
appllcable to the Equlpment in such amounts usually carried
by Persons in the same industry as Lessee in the same
general region but in any event with a comblned single limit
of not less than $25,000,000.00; and

(111) such other insurance with respect to the
Equlpment in such amounts and agalnst such insurable hazards
as is usually carried by Persons in the same industry as
Lessee in the same general region, but any loss of the type
customarily covered by the policies described in Sectionms
17(a)(1 and ii), whether actually covered in whole or in
part by such policies, shall be the responsibility of Lessee
and the absence of such coverage shall not relieve Lessee
from any of its obligations under any of the dccuments or

agreements related to the Overall Transaction;

rovided, however, that the amount of insurance coverage
pecified in paragraph (i) above with respect to the Equipment
nall not in any event be less than the Casualty Loss Value of
ne Equlpment as it may change from time to time.

1

T nn

All insurance policies carried in accordance with this
=ct10n 17 (a) shall be maintained with insurers of recognized
=sponrlb111ty and standing in the industry.

Notwithstanding anything to the contrary in this Section 17, —
Lessee shall at all times maintain insurance with respect to the
Equipment in accordance with its standard corporate minimum
practice with respect to other similar equipment.

HUJ

L (b) Policy. Any insurance policy maintained by Lessee
pursuant to Section 17(a) hereof shall:

(1) specify Lessor as the loss payee with respect

to property damage insurance and as an additional insured
with respect to liability insurance;
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| (ii) not prov1de for claims by the insurer of any
claims for insurance premiums or commissions or (if such
p011c1es provide for the payment thereof) additional
premiums or assessments against Lessor;

| (iii) provide that in respect of the interests of
Lessor such property damage p011c1es shall not be
invalidated by any action or inaction of Lessee or any other
Person and shall insure the rights and interests of Lessor
regardless of, and any claims for losses shall be payable
notw1thstand1ng any act of negllgence, 1nc1ud1ng any breach
of any condition or warranty in any policy of insurance, by

Lessee or any other Person;
|

s
i (iv) provide that any cancellation thereof or
materlal adverse change therein shall not be effective as to
Lessor until at least 30 days after receipt by Lessor of

wFltten notice thereof;

! (v) waive any right of subrogation of the
insurers against Lessor and waive any right of the insurers
to any setoff or counterclaim or any other deduction,
whether by attachment or otherwise, in respect of any
1§abi1ity of Lessor; '

: (vi) not prohlblt that the whole or any part of
the right, title and interest of Lessor or Lessee therein
may be assigned; and

I (vii) subject to Section 17(a) hereof, be
reasonably satisfactory to Lessor in all other material
respects.

5 (c) Evidence of Insurance. Lessee shall deliver to
=ssorlby the Acceptance Date certificates of insurance
v1denc1ng the provisions described in Sections 17(a) and
7(b) (i-iii, iv and v) hereof executed by the insurer or its duly
ithorized agent.

WH(DL"

] (d) Annual Insurance Report. By the renewal date of

ach insurance policy referenced in Section 17(a), and within 30
hys after any material adverse change (including any material
ncrease in deductible amounts) in the information set forth in — —
he certlflcates provided pursuant to Section 17(c) hereof,

ssee shall deliver to Lessor a certificate of insurance w1th
specp to the same items as described in Section 17(c).

HREotHQ0

18. General Tax Indemnity. Lessee agrees to pay, and

demnify and hold Lessor and its successors and assiigns harmless
an after-tax basis from, any and all Federal, state, local and
reign taxes, fees, withholdings, levies, imposts, duties,
sessments and charges of any kind and nature whatsioever,

gether with any penalties, fines or interest therein (herein
lled "taxes or other impositions") howsoever imposied, whether
v1ed or imposed upon or asserted against Lessor, Lessee, or any

HQ Y QO -
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Eem of Equipment, by any Federal, state or local government or
axlnglauthorlty in the United States, or by any taxing authority
r governmental subdivision of a foreign country, upon or with
=spect to (a) any item of Equipment (b) the manufacture,
anstructlon, orderlng, purchase, ownership, delivery, leasing,
-1eas1ng, possession, use, maintenance, registration, titling,
i censing, documentation, return, sale (including, without
imitation, sale to Lessee by Lessor pursuant to the terms
=reof0 or other appllcatlon or d1spos1t10n thereof, (c) the
aymenFs, receipts or earnings arising from the Equipment, or any
hrt, or (d) this Agreement, the Lease Supplement, or the Basic
ayments and/or Supplemental Payments payable by Lessee
=reunger, provided, however, that the foregoing indemnity shall
bt apply to any taxes to the extent based upon or measured by
bgsor’s net income (unless such tax is a Covered Income Tax as
=re1nafter defined), and which are 1mposed or levied by any
deral, state or local taxing authority in the United States.

r purposes hereof, a "Covered Income Tax" shall mean an income
bx (including, without limitation, a tax imposed upon gross
ncome: or receipts) imposed on Lessor by any taxing authority
pxcluding the United States Federal government) in whose
irisdiction, Lessor (including for this purpose all entities
ith whlch it is combined, integrated or consolidated in such
ax1ng|author1ty s jurlsdlctlon) would not engage in business,
puld not maintain an office or other place of business, and
buld not otherwise be located therein, but for Lessor’s role in
o the Overall Transaction, the operation of the Equipment in such
Jurlsdlctlon, the presence of Lessee or any use of the Equipment
or theltransactlons contemplated by this Agreement.

fEosopammyUdYgg R R QRO o

Lessor shall promptly furnish Lessee with copies of any
réquests for information received by Lessor from any taxing
apithority relating to any taxes or other impositions with respect
to whiph the Lessee is required to indemnify hereunder, and if a
claim is made against Lessor for any such taxes or cther
positions, with respect to which Lessee is liable for a payment
1ndemn1ty hereunder, Lessor shall give Lessee prompt notice in
1t1ng at least 45 days prior to the expiration of the time
r10d|for responding to such claim. The indemnity prov1ded by
is Section 18 shall not apply to the extent (i) Lessee is
evented from raising a challenge to such taxes or other
p051t10ns as a direct result of Lessor’s failure to comply with
s obllgatlons set forth in the preceding sentence and (ii) such- —
es or other impositions, if challenged within an appropriate
riod! of time, would not have requlred payment. Lessee may, at
s so;e cost and expense, either in its own name or in the name
Lessor, contest the valldlty, applicability or amount of any
ch tax or other imposition by means of a Permitted Contest. If
ssor; shall obtain a refund of any amount paid by Lessee
rsuant to this Section 18, Lessor shall pay to Lessee the
ount' of such refund, together with the amount of any interest
tually received by Lessor on account of such refund. Lessee
11 promptly notify Lessor of all reports or returns required to
made with respect to any tax or other imposition with respect
Wthh Lessee is required to indemnify hereunder, .and will

aoE0pOEHNO Y tE-pD oy £ Q-
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romptly provide Lessor with all information necessary for the
aklng and timely filing of such reports or returns by Lessor.
f Lessor requests that any such reports or returns be prepared
d filed by Lessee, Lessee will prepare and file the same if
rmltted by applicable law to file the same, and if not so
rm1Qted Lessee shall prepare such reports or returns for
ignature by Lessor, and shall forward the same, together with
mediately available funds for payment of any tax or other
mp031t10n due, to Lessor, at least 10 days in advance of the
te such payment is to be made. Upon written request Lessee
all‘furnlsh Lessor with copies of all paid recelpts or other
pproprlate evidence of payment for all taxes or other
mpositions paid by Lessee pursuant to this Section 18. All of
he indemnities contained in this Section 18 shall continue in
ull force and effect notwithstanding the expiration or other
ermlnatlon of the Term and are expressly made for the benefit
£, and shall be enforceable by, Lessor and each Assignee.

| _
19. Indemnification. Lessee hereby assumes llability for,
nd does hereby agree, whether or not any of the transactions
ontemplated hereby are consummated, to 1ndemn1fy, protect, save,
fend, and hold harmless Lessor, each Assignee, and their
spectlve officers, directors, successors, assigns, agents and
rvants (each such party being herein, for purpose of this
ction 19, called an "indemnified party") from and against any
d aLl obllgatlons, feeg, liabilities, losses, damages,
nalﬂles, claims, demands, actions, suits, judgments, costs and
enses, including, without limitation, reasonable legal
enses, of every kind and nature whatsoever imposed on,
curred by, or asserted against any indemnified party, in any
'8 relatlng to or arising out of (a) the manufacture,
nstructlon, ordering, purchase, acceptance or rejection,
ershlp, titling or retitling, registration or reregistration,
cceptance, leasing, subleasing, possession, use, operation,
pintenance, storage, removal, sale, delivery or other
isposition of the Equipment, or any portion thereof, including,
ithout limitation, any of such as may arise from (¢) loss or
amage to any property or death or injury to any person, (ii)
Etenb or latent defects in any item of Equipment (whether or not
scoverable by Lessee or any indemnified party), (iii) any
laims based on strict liability in tort or otherwise, (iv) any
laims based on patent, trademark or copyright infringement, and
v) any claims based on liability arising under the applicable -~ -
nviropmental or noise or pollution control law or regulation,
pb) any failure on the part of Lessee to perform or comply with
ny of the terms of this Agreement, but excluding any claim based
pon any failure on the part of Lessor to comply with any of
essor’s obligations under this Agreement. Lessee shall not be
Equlred to indemnify any indemnified party for any claims
sulting from acts which would constitute [the willful
1sconduct or gross negligence] of such indemnified party or (c)
\' clalms encumbrances, security interests, liens or legal
ocesses regardlng Lessor’s title to the Equipment. Lessee
hall give each indemnified party prompt notice of any
ccurrence, event or condition known to Lessee as a consequence
;
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of whilch any indemnified party is or is reasonably likely to be
titled to indemnification hereunder. Lessee shall forthwith
on demand of any such indemnified party reimburse such
demnified party for amounts expended by it in connection with
y of the foregoing or pay such amounts directly. Lessee shall
e subrogated to an indemnified party’s rights in any matter with
spect to which Lessee has actually reimbursed such indemnified
rty for amounts expended by it or has actually paid such

ounts directly pursuant to this Section 19. In case any

ction, suit or proceeding is brought against any indemnified
rty [in comnection with any claim indemnified against hereunder,
such indemnified party will, after receipt of notice of the
commencement of such action, suit or proceeding, notify Lessee
thereof, enclosing a copy of all papers served upon such
indemnlfled party. Lessee may, and upon such indemnified party’s
request will, at Lessee’s expense, resist and defend such action,
suit or proceedlng, or at Lessee'’s option cause the same to be
sisted or defended by counsel selected by Lessee and consented
by isuch indemnified party (such consent not to be unreasonably
1thhe1d), and in the event of any failure by Lessee to do so,
ssee shall pay all costs and expenses (including, without
limitation, reasonable attorney’s fees and expenses) incurred by
such 1ndemn1f1ed party in connection with such action, suit or
oceedlng In no event shall the indemnified party enter into
Yy gsettlement of any proceedlng unless Lessee shall have
nsented to the same in writing. Lessee shall have control of
y defense, and the indemnified party shall take no action
ithout Lessee’s approval. The provisions of this Section 19,

d the obligations of Lessee under this Section 19, shall apply
firom the date of the execution of this Agreement and shall

s rv1ve the expiration or earlier termination of this Agreement
d of the Term.

20. NO WARRANTIES. LESSOR LEASES THE EQUIPMENT TO LESSEE
ON AN AS IS, WHERE-IS BASIS AND LESSOR EXPRESSLY DISCLAIMS AND
ES NO REPRESENTATION OR WARRANTY, EITHER EXPRESSED OR IMPLIED,
TO ANY MATTER WHATSOEVER, INCLUDING, WITHOUT LIMITATION, THE
UIPMENT, THE DESIGN OR CONDITION OF EQUIPMENT, ITS
RCHANTABILITY, DURABILITY, SUITABILITY OR FITNESS FOR ANY
PARTICULAR PURPOSE, THE QUALITY OF THE MATERIAL OR VIORKMANSHIP OF
E EQUIPMENT, OR THE CONFORMITY OF THE EQUIPMENT T(O THE
PROVISIONS AND SPECIFICATIONS OF ANY PURCHASE ORDER OR ORDERS
EQUIPMENT OR THE FINANCING THEREOF (WHICH DISCLAIMEFR LESSEE
HEREBY ACKNOWLEDGES). LESSEE HEREBY WAIVES ANY CLAIM (INCLUDING,
WITHOUT LIMITATION, INCIDENTAL OR CONSEQUENTIAL DAMAGE) OR
EXPENSE CAUSED BY ANY ITEM OF THE EQUIPMENT OR BY LHESSEE’'S LOSS
0 USE THEREOF FOR ANY REASON WHATSOEVER. WITHOUT LIMITING THE
NERALITY OF THE FOREGOING, LESSOR SHALL NOT BE LIABLE OR
SPONSIBLE FOR ANY DEFECTS, EITHER PATENT OR LATENT (WHETHER OR
T DISCOVERABLE BY LESSEE), IN ANY ITEM OF THE EQUIPMENT, OR FOR
ANY DIRECT OR INDIRECT DAMAGE TO PERSONS OR PROPERTY RESULTING
THEREFROM, OR FOR LESSEE’S LOSS OF USE OF ANY ITEM OF THE
EQUIPMENT OR FOR ANY INTERRUPTION IN LESSEE’'S BUSINESS CAUSED BY
SSEE’S INABILITY TO USE ANY ITEM OF THE EQUIPMENT FOR ANY
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REASON WHATSOEVER. So long and only so long as an Event of

Dgfault shall not have occurred and be continuing, and so long
and only so long as all of the Equipment shall be subject to this
Agreement and Lessee shall be entitled to possession of the
Equipment hereunder, Lessor authorizes Lessee, at Lessee’s sole
expense, to assert for Lessor’s account, all rights and powers of
Lessor |under the Purchase Agreement and any other manufacturer’s

v

ndor’s or dealer’s warranty on any item of Equipment; provided,

ngever, that Lessee shall indemnify, protect, save, defend and
hold harmless Lessor from and against any and all claims, and all
costs, expenses, damages, losses and liabilities incurred or

8

ffered by Lessor in connection therewith, as a result of, or

incident to, any action by Lessee pursuant to the foregoing

a

thor;zation.
{

21. Lessee’s Representations and Warranties. Lessee hereby

re¢presents and warrants to Lessor that:

i (a) Due Organization and Existence. Lessee is a

corporatlon duly organized, wvalidly existing and in good standing

upder the laws of the state of its 1ncorporat10n, and is
qhalified to do businesgss in each jurisdiction in which such

s

qualification is necessary in order for Lessee to carry on its
business and to perform its obligations hereunder, and is in good

_anding under the laws of each jurisdiction in which the failure

to be in good standing would have a material adverse effect on

the condltlon (f1nanc1al or otherwise) of Lessee;

P

|
I (b) Power and Authority. Lessee has the corporate
pwer and authority to execute and perform this Agreement and to

lease the Equipment hereunder, and has duly authorized the

ekecution, delivery and performance of this Agreement, the Lease

HNWSﬁHNOAWWHﬂUrﬁQVH

CH

Supplement and the other related instruments and documents;

f

| (c) Due Authorization. The leasing of the Equipment
rom Lessor by Lessee, the execution and delivery of this
breement, the Lease Supplement, each other related instrument,
bcument and agreement, and the compliance by Lessee with the
erms hereof and thereof, and the payment and performance by
pssee| of all of its obligations hereunder and thereunder (i) has
pen duly and legally authorized by appropriate corporate action
bken by Lessee, (ii) is not in contravention of, and will not
bsult: in a violation or breach of, any of the terms of Lessee’s -
rticles of incorporation, by-laws or of any provisions of any
Jgreements relating to shares of the capital stock of. Lessee, and
iii) will not violate or constitute a breach of any provisions

f applicable law, any applicable order of any court or other
gency' of government, or any indenture, agreement or other
nstrument to which Lessee is a party, or by or under which
esseel or any of Lessee’s property is bound, or be in conflict
ith, result in a breach of, or constitute (with dué notice
nd/or.lapse of time) a default under any such indenture,
greement or any instrument, or result in the creation or
mp031t10n of any Lien upon any of Lessee’'s property or assets;
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.. f (d) Enforceability. This Agreement and the Lease
- S pplement have been executed by the duly authorized officer or
o&flcers of Lessee and delivered to Lessor and constitute, the
legal: valid and binding obligations of Lessee, enforceable in
alccordance with their terms;
f (e) No Consents. Neither the execution and delivery
f this Agreement or the Lease Supplement by Lessee nor the
ayment and performance by Lessee of all of its obligations
ereunder and thereunder, nor the sale of the Equipment by any
eller to Legssor for the purpose of leasing the same to Lessee
nderlthls Agreement requlres the consent or approval of, the
iving of notice to, the reglstratlon, filing or revordlng with
r the taking of any other action in respect of, any Federal,
tate,| local or foreign government or governmental authorlty or
gencm.
f (f) No_Liens. No mortgage, deed of trust, or other
Lien (other than the Lien granted to Lessor hereunder) which now
covere or affects, or which may hereafter cover or affect, any
Eﬁoperty or interest therein of Lessee, now attaches or hereafter
ill attach to any item of Equipment, or in any manner affects or
will affect adversely Lessor’s rights and interests therein;
i

pOOQ G Y O

3 (g) Financial Statements. All balance sheets,
tatements of profit and loss and other financial data that have
en delivered to Lessor with respect to Lessee (i) are complete
d correct in all material respects, (ii) accurately present the
1nanc1a1 condition of Lessee on the dates for which, and the
esults of its operations for the periods for which; the same

ave been furnished and (iii) have been prepared in accordance
ith generally accepted accounting principles consistently
pllowed throughout the periods covered thereby; all balance
heets disclose all known material liabilijities, direct and
ontlngent as of their respective dates, and there has been no
hange in the condition of Lessee, financial or otherwise, since
he date of the most recent financial statements delivered to
essor; with respect to Lessee other than changes in the ordinary
purse of business, none of which changes, either separately or

n the;aggregate, has been materially adverse;

i (h) No Litigation. There is no litigation or any
ther proceedings now pending or, to the knowledge of Lessee Co
hreatened, against or affecting Lessee, in any court or before

ny regulatory commission, board or other administrative
pvernmental agency which would directly or indirect.ly, adversely
ffect or impair the title of Lessor to the Equlpment or which,

al the|reasonab1e opinion of Lessee’s management, is likely to
ffect,materlally and adversely, the business, operations or
bndition of Lessee (financial or otherwise), other than as
isclosed in Lessee’s financial statements;

| (i) Income Tax Return. Lessee has filed all United
States, income tax returns which are required to be filed, and has
ppid, or made provisions for the payment of, all taxes which have

P-Ot"rfOO(IIHDSU'HFth‘m
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r may become due pursuant to said returns or pursuant to any
ssessment received by Lessee, except such taxes, if any, as are
eing contested by means of a Permitted Contest;

loull /I o)

(j) ERISA. Lessee has not entered into the Overall

Transaction, directly or indirectly, in connection with any

grrangement in any way involving any employee benefit plan or

related trust to which it is a party in interest, all within the

g:aning of the Employment Retirement Income Security Act of 1974,
8

amended ("ERISA"), and the Internal Revenue Code of 1986, as
ended;

(k) Investment Company. Lessee is not an "investment
dompany", or a company "controlled" by an "investment company",

g;thin the meaning of the Investment Company Act of 1940, as
ended;

(1) Taxes. All sales, use, documentation or similar
tlaxes, fees or other charges due and payable prior o or as of
the date hereof have been paid to the extent such are in
donnection with the sale to and purchase by Lessor of the
Hquipment and/or the leasing of the Equipment by Lessor to
Ilessee;

; (m) No Offer to Sell or Assign. Lessee has not
dffered any interest in this Agreement, the Payments, or the

quipment or any similar security for sale to, or solicited

ffers to buy any thereof from, or otherwise approached or
egotiated with respect thereto with, any prospective purchaser,
ther than Lessor and as to Lessor, after reasonable inquiry,
essee does believe that Lessor has such knowledge and experience
in financial and business matters that it is capable of

aluating the merits and risks of such an investment; and

, (n) Invoices. Lessee shall promptly deliver or cause
o be delivered to Lessor true, correct and complete copies of
11 acceptance certificates for the Equipment and all invoices
or the Equipment. Such invoices shall be delivered within 30
ys of the closing for each delivery of Equipment.

22. Events of Default. Any of the following events shall

oluntary or involuntary, or come about or be effected by
eration of law or pursuant to or in compliance with any
judgment, decree or order of any court or any order, rule or
egulation of any administrative or governmental body):

(a) Payment. Lessee shall fail to make (i) any Basic

Payments within 5 days after the same is due and pavable or (ii)
y Supplemental Payment within 10 days after receipt of written
tice to Lessee that the same is due and payable; or

(b) Certain Covenants. Lessee shall fail to observe
or perform any of the covenants or agreements of Lessee set forth
in Sections 6, 8, 1l4(a), 14(c), 15, 17 or 29 hereof; or
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E (c) Other Covenants. Lessee shall fail to perform or
Bhserve any other covenant, express condition, or agreement to be

pgrformed or observed by it under this Agreement, oOr in any
aqreement or certificate furnished to Lessor in connection
heérewith, and such failure shall continue unremedied for 60 days

a
d

fter wrltten notice to Lessee specifying such failure and
manding the same to be remedied; provided, however, that if

Le¢ssee ishall have undertaken to cure any such failure and,
nétwithstanding the reasonable diligence of Lessee in attempting

t

¢ curé such failure, such failure is not cured within said 60

day period but is curable with future due diligence, there shall
exist no Event of Default under this Section 22 for such further

t

lme, not to exceed 90 days, as may reasonably be required to

effect such cure, so long as Lessee is proceeding with due

i

dlllgepce to cure such failure; or

! (d) Default under Other Documents. Lessee shall be in

default under any lease, loan agreement or other agreement,

nstrument or document, now or hereafter entered into between

Lessee and Lessor; or

mmmbmmammwﬂﬂmOO&

| (e) Bankruptcy: Insolvency. Lessee shall become
hsolvent or bankrupt or make an assignment for the benefit of
reditors or consent to the appointment of a trustee or receiver;
r a trustee or a receiver shall be appointed for Lessee or for a
hbstantial part of its property without its comsent and shall

Dt be'dlsmlssed for a period of 60 days; or any petition for the
=11efh reorganlzatlon or arrangement of Lessee or any other
etition in bankruptcy or for the liquidation, insolvency or
issolution of Lessee shall be filed by or against Lessee and, if
iled agalnst Lessee shall be consented to or be pending and not
ismissed for a period of 60 days; or an order for relief under
ny bankruptcy or insolvency law shall be entered by any court or
pvernmental authority of competent jurisdiction with respect to
essee; or any execution or writ of process shall be issued under
ny action or proceeding against Lessee whereby any item of
quipment may be taken or restrained; or Lessee’s corporate
kistence shall cease; or Lessee shall, without Lessor’s prior
itten consent, sell, transfer or dlspose of, or pledge or

otherw1se encumber, all or substantially all of its assets or

L HhIn b

[v]

roperty, or consolidate or merge with any other entity, or
gage in any form of corporate reorganization; or

i (f) Misrepresentation. Any representation, warranty,

statement or certification made by Lessee undefr this Agreement or
in the Lease Supplement or in any document or certificate
flurnished to Lessor in connection herewith or pursuant hereto)

=

Y

hall jprove to be untrue or incorrect when made in any materlal
espect or shall be breached in any material respect.

23. Remedies Upon Default. Upon the occurrence of any
vent of Default, and at any time thereafter so long as the same
hall be continuing, Lessor may exercise one or more of the
ollowing remedies with respect to the Equipment or any part
hereof as Lessor in its sole discretion shall elect:
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] (a) Return of Equipment. Lessor may cause Lessee,
upon the demand of Lessor and at Lessee’s expense, to, and Lessee
shall, promptly return the Equipment (or any item thereof) as
Lessor, .may demand to Lessor at such location in the continental
Unlted States as selected by Lessor in the manner and condition
requlred by, and otherwise in accordance with all the provisions
of, Sectlon 6 hereof as if the Equlpment were being returned at
the end of the Term; or Lessor, at its option, may enter upon the
premlses where the Equlpment is located or believed to be located
and take immediate possession of and remove the Equipment (or any
items thereof) without the necessity for first instituting
proceedlngs, or by summary proceedings or otherwise, and Lessee
shall comply therewith, all without 11ab111ty to Lessor for or by
r=ason|for such entry or taking possession, excluding damage to
property caused by such taking or otherwise;

f (b) Sell, Use, Lease or Otherwise Employ Equipment.
pssor; may (i) sell or otherwise dispose of the Equipment, at
iblic! or private sale and with or without notice to Lessee or
dvertisement, as Lessor may determine or (ii) hold, use,

perate, lease to others or keep idle all or any part of the
qulpment as Lessor, in its sole discretion, may determine, in

he case of (i) or (ii) of this Section 23(b) free and clear of
ny rlghtS of Lessee except as hereinafter set forth in this
ection 23 and without any duty to account to Lessee with respect
o] such action or inaction or for any proceeds with respect
hereto except to the extent requlred by Section 23(d) hereof in
he event Lessor elects to exercise its rights under said Section
3(d) in lieu of its rights under Section 23(b) hereof;

% (c) Excess of Casualty Loss Value over Fair Market

ales Value. Whether or not Lessor shall have exercised, or
alllthereafter at any time exercise, any of its rights under
ections 23(a) or (b) hereof with respect to the Equipment,

essor, by notice to Lessee specifying a payment date not earlier
han uhe next Basic Payment Date, may cause Lessee to pay to

essor,, and Lessee shall pay to Lessor, on the payment date

ecified in such notice, as liquidated damages for loss of a

rgain and not as a penalty, any Basic Payments with respect to

e Equipment due on or before such payment date plus an amount
qual ito the excess, if any, of (i) the Casualty Loss Value for

e Equlpment determined as of such payment date over (ii) the

air Market Sales Value for such Equipment, computed as of the ~— -
ayment date specified pursuant to this Section 23(c¢), together

ith interest, to the extent permitted by applicable law, at the
gverdue Rate on the amount of such excess, if any, £rom such
payment date specified pursuant to this Section 23(¢), to the

date of actual payment of such amount;

mnnnmmnmom'dt.-'
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i (d) Excess of Casualty Loss Value over Sales Proceeds.
n the event Lessor, pursuant to Section 23 (b) hereof, shall have

old the Equipment, Lessor in lieu of exercising its rlghts under
ectlon 23(c) hereof with respect to the Equipment, may, if it
hall so elect, cause Lessee to pay Lessor, and Lessee shall pay
o Lessor, on the date of such sale, as liquidated damages for

D IN W k-
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1¢ss of a bargain and not as a penalty (in lieu of the Basic
Payments for the Equipment due after the date on which such sale
o¢curs but in addition to any Basic Payments for the Equipment
dye on or up to the date on which such sale occurs), the amount
of any, deficiency of the net proceeds of such sale below the
Casualty Loss Value of the Equlpment determined as of the date
of such sale, together with interest, to the extent permitted by
applicable law, at the Overdue Rate on the amount of such
deficiency from the date as of which such Casualty Loss Value is
deétermined to the date of actual payment; or

! (e) Rescission. Rescind this Agreement as to the
Equipment or exercise any other right or remedy which may be
avallable under applicable law or proceed by appropriate court
action! to enforce the terms hereof or to recover damages for the
breachlhereof

In addition, Lessee shall be liable for any and all
Supplepental Payments due hereunder before or after any
teérmination hereof, including all costs and expenses (including,
without 1imitation, reasonable attorney’s fees and disbursements)
ihcurred by reason of the occurrence of any Event of Default or
the exerc1se of Lessor’s remedies with respect thereto including
all costs and expenses incurred in connection with the return of
the Equlpment in accordance with the terms of Section 6 hereof or
any appralsal of the Equipment. At any sale of the Equipment,
Lessor may bid for and purchase such property. Except as
otherwise expressly provided above, no remedy referred to in this
Section 23 is intended to be exclusive, but each shall be
cumulative and in addition to any other remedy referred to above
or otherw1se available to Lessor at law or in equity; and the
exerc1se or beginning of exercise by Lessor of any one or more of
syich remedies shall not preclude the simultaneous or later
exercise by Lessor of any or all such other remedies.. No express
or 1mp11ed waiver by Lessor of any Event of Default hereunder
shall in any way be or be construed to be, a waiver of any future
or subsequent Event of Default.

2#. Lessor’s Right to Perform for lessee. If Lessee fails
tp make any Supplemental Payment required to be made by it

hereunder or fails to perform or comply with any of its
agreements contained herein, Lessor may itself, make such payment
or perform or comply with such agreement, and the amount of such ™
payment and the amount of the expenses of Lessor incurred in
connection with such payment or the performance of or compliance
with such agreement, as the case may be, together with interest
thereon at the rate specified in Section 25 hereof, shall, if not
paid by Lessee to Lessor on demand, be deemed a Supplemental
Payment hereunder; provided, however, that no such payment,
performance or compliance by Lessor shall be deemed to cure any
Eyent of Default hereunder.

25. LateFCharges. Lessee shall pay to Lessor, upon demand,
tp the! extent permitted by applicable law, interest on any Basic
Payment not paid when due, and on any Supplemental Payment or
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other amount payable under this Agreement which is not paid when
dpe, for any period for which any of the same is overdue (without
regard to any grace period) at a per annum rate equal to the
lksser of the Transaction Rate plus 100 basis points (computed on

the basis of the actual number of days elapsed over a year of 360
days) and the highest per annum interest rate permitted by law.

as. Further Assuranceg. Lessor and Lessee agree to
cpoperate in good faith and to execute and deliver such documents
apnd further assurances consistent with and in clarification of
the characterization and intent of the parties with respect to
the Overall Transactions.

e 2 Lessee’s Payment of Lessor’s Expenges. Lessee further
agrees, whether or not the transaction contemplated hereby is

consummated, to pay the reasonable fees and expenses of Moore &
Vian Allen, Lessor’s special counsel, not to exceed $7500, and the
rieasonable fees and expenses of Lessor’s ICC counsel, incurred in
cdonnection with the preparation and negotiations of this

reement and the documents related hereto.

28. Noticeg. All notices provided for or required under the
tlerms .and provisions hereof shall be in writing, and any such
notice shall be deemed given when personally delivered or when
deposited with a nationally recognized overnight delivery
gervice, with the cost therefor prepaid, or in the United States
mails, with proper postage prepaid, for first class certified
mail, return receipt requested, addressed (a) if to Lessor or
Llessee, at their respective addresses as set forth herein or at
such other address as either of them shall, from time to time,
de51gnate in writing to the other, and (b) if to any Assignee, to
thhe address of such Assignee as such Assignee shall designate,
firom time to time, in writing to Lessor and Lessee.
l
If to Lessor: NationsBanc Leasing Corporation
] .
\ of North Carolina

NationsBank Corporate Center
i 100 North Tryon Street, NC1007-12-01
f Charlotte, North Carolina 28255-0001
j Attention: James T. Shaw, Jr.
| Vice President

|

If to Lessee: Northern States Power Company i
414 Nicollet Mall '
Minneapolis, Minnesota 55401
Attention: Manager, Fuel Resources

9. Lessee’s End of Term Purchase Option.

(a) Lessee Purchase or Third Party Purchase If this
Agreement shall not have been earlier terminated, Lessee upon

written notice to Lessor delivered not later than the Optlon
Election Notice Date, shall elect one of the options described in
Sectiqns 29(b or c) hereof; provided, that Lessee shall be deemed
go have elected the option described in Section 29 (b) hereof if

|
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= (b) Lessee’s Purchase. On the Expiration Date, Lessee
all purchase all (but not less than all) of the Equlpment for
amount equal to fifty percent (50%) of Acquisition Cost.

die and owing and all Sales Expenses. Lessor’s sale of the
ipment shall be on an as-is, where-is basis, without recourse
or warranty by Lessor. If Lessee has exerc1sed its purchase
ption, but has not prlor to or on the Expiration Date paid all
-lounts for which 1t is obllgated under this Section 29(b), then

{ (c) Third Party Purchase. Lessee shall solicit bona
ide bids for the Equipment from prospective purchasers who are
nancially capable of purchasing the Equipment. If Lessee so
ects! and Lessor agrees, Lessor, acting as Lessee’s agent, shall
splicit such prospective purchasers for the Equipment. All bids
ceived by Lessee or Lessor prior to the end of the Term shall
1mmed1ately certlfled to the other in writing, setting forth

e tltylsubmlttlng such bid. If any bid is received from a bona
ide prospectlve purchaser for an amount in excess of the Maximum
ssor.Rlsk Amount, or if Lessor agrees in its reasconable
'screplon to accept a bid for less than the Maximum Lessor Risk
ount’, then on the Expiration Date (i) Lessor shall sell the
ipment on an as-is, where-is basis, without recourse or
rranty, to the highest bidder, (ii) such bidder shall pay
ssor; the bid amount solely for the account of Lessor, (iii)
ssee'shall pay, or cause to be paid, all Basic Payments and
pplemental Payments then due and owing and all Sales Expenses
d (iv) Lessor shall promptly transfer title to the Equlpment to
ch bidder. If Lessor (X) does not receive any bid in excess of
e Maximum Lessor Risk Amount from a bona fide prospective
rchaser and does not accept any bids received for less than the
imum Lessor Risk BAmount, or (Y) does not receive the bid

-ssor the Maximum Lessee Risk Amount (and all amounts referenced
in Section 29 (c) (iii)) and Lessor shall retain title to the
Equipment.

! (d) End of Term Adjustment. If the Net Proceeds of
ale are more than fifty percent (50%) of the Acquisition Cost,
essor, shall, on the Expiration Date, pay Lessee an amount equal
o such excess as an adjustment to the Payments payable under
his Agreement, provided that Lessor shall have the right to
ffset against such adjustment payable by Lessor, any amounts
hen due and payable from Lessee to Lessor. If the Net Proceeds
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of Sale are less than fifty percent (50%) of the Acquisition
Cost, Lessee shall, on the Expiration Date, pay to Lessor, an
amount | equal to such deficiency as an adjustment to the Payments
payable under this Agreement, but in no event shall the amount
L¢ssee is required to pay Lessor with respect to such deficiency
exceed the Maximum Lessee Risk Amount.

30. Federal Tax Consequences. It is expressly agreed that
for Federal income tax purposes the parties entered into the
transaction contemplated by this Agreement intending such
transaction to be characterized as a mere financing and for
Lessee! to be considered the owner of the Equipment for such tax
purposes; provided, however, Lessor makes no representation or
warranty as to the availability of such tax treatment.
Consistent with this, Lessee intends to claim the cost recovery
d=duct10ns associated with the Equipment, and Lessor agrees not
tp take an inconsistent position on its Federal income tax
returns.

31 Financial Information. Lessee agrees to furnish Lessor
(a) as soon as available, and in any event within 120 days after
the last day of each fiscal year of Lessee, a copy of the
cpnsolidated balance sheet of Lessee and its consolidated
sgbs1d;ar1es as of the end of such fiscal year, and related
consoliidated statements of income and retained earnings of Lessee
and its consolidated subsidiaries for such fiscal year, certified
o by anllndependent certified public accounting firm of recognized
andlng, each on a comparatlve basis with corresponding
statements for the prior fiscal year, or a copy of l.essee’s Form
0-K filed with the Securities and Exchange Commission for such
1scal year (if Lessee is subject to the reporting requlrements
der the rules and regulations promulgated by the Securities and
change Commission), and (b) within 60 days after the last day
f each fiscal quarter of Lessee (except the last such fiscal
arter), a copy of the balance sheet as of the end of such
arter, and statement of income covering the fiscal year to date
f Lessee and its consolidated subsidiaries, each on a
omparatlve basis with the corresponding period of the prior
ear, jall in reasonable detail and certified by the treasurer or
rlncipal financial officer of Lessee, or a copy of Lessee’s Form
0-0Q flled with the Securities and Exchange Commission, all such
ther ifinancial statements and reports as Lessee shall send to
he Securities and Exchange Commission. —

32. Miscellaneous. Any provision of this Agresement which
is prohibited or unenforceable in any jurisdiction shall, as to
uch jurisdiction, be ineffective to the extent of such
rohibition or unenforceability without 1nva11dat1ng or
jiminishing Lessor’s rights under the remaining prov1s1ons
iereof, and any such prohibition or unenforceability in any
urlsdlctlon shall not invalidate or render unenforceable such
provigion in any other jurisdiction. No term or provision of
this Agreement may be amended, altered, waived, discharged or
ermlnated orally, but only by an instrument in writing signed by
1 duly authorized officer or the party against which the

.
¢
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nforcement of the amendment, alteration, waiver, discharge or
ermination is sought. A waiver on any one occasion shall not be
onstrued as a waiver on a future occasion. All of the

ovenants, conditions and obligations contained in this Agreement
hall be binding upon and shall inure to the benefit of the
espective successors and assigns of Lessor and (subject to the
estrictions of Section 14(a) hereof) Lessee. This Agreement,
he Lease Supplement and each related instrument, document,
reement and certificate collectively constitute the entire

reement of Lessor and Lessee with respect to the financing of

e Equipment, and cancels and supersedes any and all prior oral
r written understandings with respect thereto. This Agreement
shall in all respects be governed by, and construed in accordance
ith, the laws of the State of North Carolina, including all
matters of construction, validity and performance. This
Agreement may be executed in as many counterparts as shall be
determined by the parties hereto when so executed, each such
c .
n
c

aoREHNDOOc M

punterpart shall be binding on both parties hereto,
ptwithstanding that both parties are not signatories to the same
punterpart.

33. Interest Rate Calculations. All rate calculations made
hrsuant to this Agreement (including, without limitation, any
nlculation of the Overdue Rate) shall be computed ¢n the basis

f the actual number of days elapsed over a year of 360 days.

oqQ'g

34. Acceptance of Equipment Referenced in Purchase
Jreement. Lessee hereby agrees on or prior to the Acquisition

xpiration Date to accept delivery of all items of the Equipment
eferenced in the Purchase Agreement and to have all such
guipment subjected to the terms of this Agreement.

[>

W H
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'IN WITNESS WHEREOF, the parties hereto have caused this
ﬁquipment Lease Agreement to be executed by their duly authorized
representatives as of the date first above written.

NATIONSBANC LEASING CORPORATION OF
NORTH CAROLINA

By:_ UWATRAWIa L Ro3a
Name: M RAVDALL. KOSS
Title: VILE PReSepenNT

N NORTHERN STATES POWER COMPANY
SRR By:
ol Name:
Title:
ATTEST:
By:
Name:
Title: Secretary
(Corporate Seal)
COUNTERPART NO. OF SERIALLY NUMBERED MANUALLY EXECUTED

OUNTERPARTS. TO THE EXTENT IF ANY THAT THIS DOCUMENT

ONSTITUTES CHATTEL PAPER UNDER THE UNIFORM COMMERCIAL CODE, NO
ECURITY INTEREST IN THIS DOCUMENT MAY BE CREATED THROUGH THE
RANSFER AND POSSESSION OF ANY COUNTERPART OTHER THAN COUNTERPART
0. 1.
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STATE OF NORTH CAROLINA

COUNTY OF MECKLENBURG

v

I, Martha Jane Swetka, a Notary Public of the County and
State aforesaid, certify that Joan Y. Brown personally came
before me this day and acknowledged that she is Secretary of
NationsBanc Leasing Corporation of North Carolina, a North
Carolina corporation, and that by authority duly given and as the
act of the corporation, the foregoing instrument was signed in
its name by its Vice President, sealed with its corporate seal
and attested by Joan Y. Brown as its Secretary.

WITNESS my hand and official stamp or seal, this 30th day of
October, 1992.

{ Mf%m

No y Public

hy Commission Expires:

14 March 1993
(Notary Public)

[
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Schedule A

Bagic Payment Factor

The Basic Payment Factor shall be expressed as a percentage
of Acquisition Cost and shall be set on the date of commencement
of the Term for the items of the Equipment referenced in the
particular Lease Supplement executed in connection with such
items of the Equipment. The Basic Payment Factor for the
Equipment shall equal the Transaction Rate, in effect on the date
of commencement of the Term for such Equipment, plus 93 basis
ppints. For illustrative purposes only, if the Term for any item
of the Equipment had commenced on September 1, 1992, the Basic
Payment Factor-for such Equipment would have equalled 7.01% per
annum.
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Schedule B

Casualty Loss Value
' The Casualty Loss Value shall be expressec as a
ercentage of Acquisition Cost and shall be set on the date of
pmmencement of the Term for the items of the Equipment
cpferenced in the particular Lease Supplement executed in
bnnection with those items of the Equipment. The parties
bcognize and agree that the Casualty Loss Value may vary for
ifferent items of the Equipment based on the variance in the
ransaction Rate on the date of commencement of the Term for such
rems of Equipment. The schedule set forth below is provided for
Llustrative purposes only and references the Casualty Loss Value
ercentages that would have applied if the date of commencement
F the Term for certain items of Equipment occurred on September
L 1992.

RO H-H-HAKQHKQD

Casualty Loss
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-——Value Date Casualty Loss Value*
September 30, 1992 1¢1.000000
October 31, 1992 100.610149
November 30, 1992 100.218020
December 31, 1992 99.823600
‘ January 31, 1993 89.426877
? February 28, 1993 99.027836
March 31, 1993 $8.626464
April 30, 1993 $8.222747
May 31, 1993 97.816672
June 30, 1993 97.408225
July 31, 1993 $6.997391
August 31, 1993 896.584158
September 30, 1993 896.168511
October 31, 1993 65.750435
November 30, 1993 95.329918
December 31, 1993 94.906944
January 31, 1994 S4.481499
February 28, 1994 94.053568
March 31, 1994 93.623138
. April 30, 1994 93.190194
May 31, 1994 92.754720
‘ June 30, 1994 92.316703
' July 31, 1994 91.876126
August 31, 1994 91.432976
September 30, 1994 90.987238
October 31, 1994 90.538895
November 30, 1994 90.087933
December 31, 1994 89.634337
January 31, 1995 89.178092
February 28, 1995 88.719181
March 31, 1995 88.257589
April 30, 1995 87.793300
May 31, 1995 87.326300

_——



June 30, 1995
July 31, 1995
August 31, 1995
September 30, 1995
October 31, 1995
November 30, 1995
December 31, 1995
January 31, 1996
February 28, 1996
March 31, 1996
April 30, 1996
May 31, 1996

June 30, 1996
July 31, 1996
August 31, 1996
September 30, 1996
October 31, 1996
November 30, 1996
December 31, 1996
January 31, 1997
February 28, 1997
March 31, 1997
April 30, 1997
May 31, 1997

June 30, 1997
July 31, 1997
August 31, 1997
September 30, 1997
October 31, 1997
November 30, 1997
December 31, 1997
January 31, 1998
February 28, 1998
March 31, 1998
April 30, 1998
May 31, 1998

June 30, 1998
July 31, 1998
August 31, 1998
September 30, 1998
October 31, 1998
November 30, 1998
December 31, 1998
January 31, 1999
February 28, 1999
March 31, 1999
April 30, 1999
May 31, 1999

June 30, 1999
July 31, 1999
August 31, 1999
September 30, 1999
October 31, 1999
November 30, 1999
December 31, 1999
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86.856571
86.384099
85.908866
85.430857
84.950056
84.466447
83.980012
83.490735
82.998601
82.503591
82.005690
81.504880
81.001145
80.494467
79.984829
79.472214
78.456604
77.937983
77.416332
76.891633
76.363870
75.833023
75.299075
74.762009
74.221804
73.678445
73.131911
72.582184
72.029246
71.473078
70.913661
70.350976
69.785004
69.215726
68.643122
68.067174
67.487861
66.905163
66.319062
65.729537
65.136568
64.540136
63.940219
63.336797
62.729851
62.119359
61.505301
60.887655
60.266402
59.641519
52.012986
58.380781
57.244884
55.605271
55.961922
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January 31, 2000 55.314815

February 28, 2000 54.,663928
: March 31, 2000 54.009238
I April 30, 2000 53.350724
: May 31, 2000 52.688363
5 June 30, 2000 52.022133
July 31, 2000 . 51.352011
August 31, 2000 50.677974
September 30, 2000 50.000000

Expressed as a percentage of Acquisition Cost.

B SO

|
|
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i Schedule C
|

The Maximum Lessee Risk Amount and the Maximum Lessor Risk

ount: shall be specified on the respective Lease Supplement
2$ecuted on the date of commencement of the Term for the various
items of the Equipment.

4

i
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EXHIBIT A
i

The Equipment shall include the various items referenced
beélow as the "Trinity Coal Cars" which shall be subjected to the
terms of this Agreement pursuant to the execution of Lease
Supplements from time to time and may also include cther
equipment as may be subjected to the terms of this Agreement
pursuant to the execution of a Lease Supplement in connection
therew}th.

T#init& Coal Cars:
|
41155 cubic foot, 5 pocket, serial number and body-steel
underframe mechanized rapid discharge II coal cars, Trinity
désign; number HK-40123 dated June 12, 1992, NSPX 92-001 through
92-135.

i
i
1
i
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i Exhibit B
LEASE SUPPLEMENT AND ACCEPTANCE CERTIFICATE

ThlS Lease Supplement and Acceptance Certificate is dated

| , and is executed by NATIONSBANC LEASING CORPORATION
F NORTH CAROLINA, a North Carolina corporation ("Lessor") and
ORTHERN STATES POWER COMPANY, a Minnesota corporation ("Lessee")
ursuant to Section 4 of the Equipment Lease Agreement, dated as
f November 2, 1992 between Lessee and Lessor (the "Agreement").
11 capltallzed terms used herein but not defined herein shall
ave the meanings given to such terms in the Agreement.

=i~ Hokie i~ Ne)

Lessee hereby acknowledges and agrees that the equipment
pec1f1ed on Annex A to this Lease Supplement and Acceptance
ertificate (the "Equipment") has been delivered to Lessee on the
ate hHereof at the delivery place described below, and that, as
etween Lessor and Lessee, the Equipment (a) has been 1nspected

o the complete satisfaction of Lessee, (b) is in good operating
rder,| repair and condition, (c¢) is of a size, design, capacity
d manufacture selected by Lessee, (d) is suitable for Lessee’s
rposes, (e) has been unconditionally accepted by l.essee on the
te hereof, for all purposes of the Agreement, and (f) is

ject to all of the terms, conditions and provisions of the
greement. Lessee further acknowledges, agrees and certifies

hat Lessor has made no warranty, express or implied, with

espect to the Equipment and that the insurance policies,
ertificates or other documents evidencing the coverages required

nder!the Agreement have been delivered to Lessor.

(eMaRoe Mol

caHapn

Lesseé hereby leases from Lessor the Equipment upon and
subject to all of the terms, conditions and provisions of the
Agreement, and Lessor and Lessee further agree and state as
follows:

1. Delivery Place for the Equipment: Chicago, Illinois.

2| The Acquisition Cost is § .

3} The Term for the Equipment commences on

apd ends on , both dates inclusiwve, unless
sponer: terminated in accordance with the provisions of the
A;reement.

4. The Basic Payment for the Equipment for each monthly period

of thel Term is in an amount equal to the Basic Payment Factor
X multlplled by the Acquisition Cost.

.- 51 The Maximum Lessee Risk Amount is %, expressed as a
s percentage of Acquisition Cost.

- 6 The Maximum Lessor Risk Amount is %, expressed as a
percentage of Acquisition Cost. ‘
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IN WITNESS WHEREOF, the parties hereto have caused this

Le¢ase Supplement and Acceptance Certificate to be executed by
their duly authorized representatives as of the date first above

written.

NORTH CAROLINA

; NATIONSBANC LEASING CORPORATION OF

: By:
E . Name:
|

Title:

NORTHERN STATES POWER COMPANY

By:

Name:
Title:

!
i
‘
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Annex A

Equipment Description
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MASTER EQUIPMENT LEASE AGREEMENT

MASTER EQUIPMENT LEASE AGREEMENT, dated as of NMovember 2,
1992 (as supplemented from time to time the "Agreement") between
NATIONSBANC LEASING CORPORATION OF NORTH CAROLINA, & North

rolina corporation (the "Lessor") having its principal place of
business at NationsBank Corporate Center, 100 North Tryon Street,
S
M

1007-12-01, Charlotte, North Carolina 28255-0001 and NORTHERN
ATES POWER COMPANY, a Minnesota corporation (the "Lessee"),
v1ng its principal place of business at 414 Nicollet Mall,
1nneapolls, Minnesota 55401.

In consideration of the mutual covenants and agreements
herelnafter set forth, the parties hereto agree as follows:

L. Definjtions. Unless the context otherwise requires,
he follow1ng terms shall have the following meanings for all
urposes of this Agreement and shall be equally applicable to
oth the singular and the plural forms of the terms herein
efined:

Qo

"hcceptance Date" means the date on which Lessor entered

nto the Overall Transaction with respect to the particular items
f thel Equipment and Lessee unconditionally accepted the

quipment for lease hereunder, as evidenced by the execution and
elivery of the Lease Supplement related to the Equipment and
ated such date.

QO H-

"Acguisition Cost" means an amount equal to the sum of (a)
he total cost paid by Lessor for or in connection with the
quipment, plus (b) all excise, sales and use taxes paid by
essor. on or with respect to the acquisition of the Equipment,
lus (c) Transaction Costs, less (d) the total cost paid by
egsor! for or in connection with those particular items of the
qulpment which have been the subject of an Event of Loss and for
hich an amount equal to the Casualty Loss Value for such items
i Equ;pment has been paid in full to Lessor.

|

"Acquisition Expiration Date" means March 31, 1993.

|

0O = mtﬁﬁ =t

"Affiliate" means any corporation or other entity of which
securities or other ownership interests having ordinary voting
power to elect a majority of the board of directors or other
p=rsons performing similar functions are at the time directly or
iqdlreptly owned by Lessee.

"Appraisal Procedure" means the following procedure for
determining the Fair Market Sales Value of any property: If
ejither' party to this Agreement shall have given written notice to
the other party requesting determination of such value by the
Appralsal Procedure, the parties shall consult for the purpose of
app01nt1ng a quallfled independent appraiser by mutual agreement.
If no such appraiser is so appointed within 15 days after such
nptices is given, each party shall appoint a qualified independent

[
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ppraiser within 20 days. If one party, but not the other,
ppoints an appraiser pursuant to the preceding senience, then
he appropriately appointed appraiser shall conduct the

ppraisal. Any appraiser or appraisers appointed pursuant to the
oregoing procedure shall be instructed to determine the Fair
Jarket Sales Value of such property within 30 days after his or
heir appointment. If the parties shall have appointed a single
ppraiser, his determination of values shall be final. If 2
ppraisers shall be appointed, the values determined shall be
veraged. The parties shall share equally the costs and expenses
f the appraiser or the appraisers, as the case may be.

O O 0 2 h Qoo o

ﬂAssignee" means any Person to whom Lessor or any Assignee
as made any assignment, sale or transfer referred to in Section
4 (b) hereof.

B2

"Basic Payment" means the amounts payable for the Equipment
during the Term pursuant to Section 7(a) hereof.

"Basic Payment Date" means each date on which a monthly
Basic Payment is due and payable as provided in Sectiion 7(a)
hereof.

"Bagic Payment Factor" means the Basic Payment Factor set
forth on Schedule A hereto.

. "Bagic Payment Period" means each monthly period beginning
with the date one (1) calendar month after the Acceptance Date
apnd ending with the date immediately preceding the eighth annual
g anniversary of the Acceptance Date.

"Business Day" means any day other than a day on which
banking institutions in the State of North Carolina are
anthorized or required by law to close.

"Casualty Loss Value" means as of any Casualty Loss Value
ate during the Term an amount determined by multiplying (a) the
cquisition Cost for all Equipment subject to an Event of Loss

pr which a casualty loss payment has not been previously made
hder the Agreement by (b) the percentage set forth opposite such
asualty Loss Value Date on Schedule B hereto.

Qe Py

"Casualty Loss Value Date" means the last day of each Basic
ayment Period for which Basic Payments are payable during the
BTN .

= I

"Code" means the Internal Revenue Code of 1986, as amended
' from time to time.

. "Consolidated Affiliate" means at any date any Affiliate or

other entity the accounts of which would be consolidated with
- those of Lessee in its consolidated financial statements if such
statements were prepared as of such date.

=
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"Congolidated Tangible Net Worth" means at any date the
onsolidated stockholders’ equity of Lessee and its Consolidated
ffiliates, less their comnsolidated Intangible Assets, all
etermined as of such date. For purposes of this definition
ITntangible Assets" means the amount (to the extent reflected in
etermining such consolidated stockholders’ equity) of (a) all
rite- ups (other than write-ups resulting from foreign currency
ranslations and write-ups of assets of a going concern business
ade w1th1n 12 months after the acquisition of such business) in
he book value of any assets owned by Lessee or a Consolidated
ffiliate and (b) all goodwill, patents, trademarks, service
arks,; trade names, copyrights, organization or developmental
xpenses and other intangible assets.

“Covered Income Tax" shall have the meaning given to such
erm 1n Section 18 hereof.

“Default“ means any event which with the giving of notice or
he passage of time or both would result in an Event of Default.

"Egulpment" means the equipment described in Exhibit A
ereto delivered on the Acceptance Date, together with any Parts
1nclud1ng replacement Parts) which may from time to time be
ncorporated in such equlpment or other property and title to
hich shall have vested in Lessor.
"ERISA" shall have the meaning given to such term in
ection 21(k) hereof.

; :
"Event of Default" shall have the meaning given to such term
n Section 22 hereof.

"Event of Loss" with respect to any item of Equipment means
iy of the following events: (a) loss of any item of Equipment or
f the use thereof due to theft or disappearance during the Term,
r the non-existence of any item of Equlpment at the expiration

r termination of the Term prlor to its expiration, (b)
estruction, damage beyond repair, or rendition of any item of
quipment permanently unfit for normal use for any reason
hatsoever, (c) any damage to any item of Equipment which results
i an insurance settlement with respect to such item of Equipment
h the basis of a total loss, or (d) the condemnaticn,
anlscatlon, seizure, or requisition of use or title to any item
f Equipment by any governmental authority under the power of
inent domain or otherwise.

"Explratlon Date" means the date immediately preceding the
Lghth'annual anniversary date of the Acceptance Date.

“Falr Market Sales Value" means the value which would obtain
A an arm’s length transaction between an informed and willing
lyer and an informed and willing seller under no compulsion to

sell. 'If the parties are unable to agree on the Fair Market
Sales Value within 30 days of Lessor’s giving of notice as
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ipecified in Section 23 (c) hereof, such Fair Market Sales Value
- "  shall be determined by the Appraisal Procedure.

"Improvement" shall have the meaning given to such term in
ection 12 hereof.

n

"Lease Supplement" means a Lease Supplement and Acceptance
Gertificate substantially in the form of Exhibit B hereto, to be
3xecuted by Lessor and Lessee for the Equipment, in accordance
ith the provisions of Section 4 hereof.

"Liens" means any liens, mortgages, encumbrances, pledges or
ecurity interests of any kind.

In

"Maximum Cost" means the sum of $7,900,000.00.

"Maximum Lessee Risk Amount" for the Equipment means the
pgercentage set forth in Schedule C hereto under the heading
Maximum Lessee Risk Amount multiplied by the Acquisition Cost.

"Maximum Lessgor Risk Amount" for the Equipment means the
percentage set forth in Schedule C hereto under the heading
Maximum Lessor Risk Amount multiplied by the Acquisition Cost.

"Net Proceeds of Sale" means the net amount received by
Lessor from a third party purchaser of the Equipment. pursuant to
: al sale of the Equipment under Section 29 (c) hereof.

"Option Election Notice Date" means the date seven and one-
. hhalf (7-1/2) years after the Acceptance Date.

"Overall Transaction" means all of those transections
referred to in, provided for in, or contemplated by, this
Agreement, including, without limitation, the financing,
operation and management of the Equipment.

"Overdue Rate" means the lesser of the maximum rate
permitted by applicable law and a per annum interest rate equal
tp the Transaction Rate for the Equipment plus 100 kasis points.
"Parts" means all appliances, parts, instruments,
appurtenances, accessories and miscellaneous property of whatever
nature that may from time to time be incorporated or installed in
or attached to or otherwise part of the Equipment.

"Payments" means Basic Payments and Supplemental Payments.

"Permitted Contests" means any contest by Lessee with
respect to any Lien, tax or imposition referred to in Sections 15
L. or 18 hereof, and any contest by Lessor with respect to any Lien,
: tax or imposition referred to in Section 8(b) hereof, so long as
{ Lessee or Lessor (as the case may be) shall contest, in good

[ o o faith and at its expense, the existence, the amount or the

ﬂ validity thereof, the amount of the damages caused thereby, or

| the extent of its liability therefor, by appropriate proceedings
~ which do not result in (a) the collection of, or other
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realization upon, the tax, assessment, levy, fee, rent, charge,
lien or encumbrance so contested, (b) the sale, forfeiture or
loss of any item of Equipment or any Part, or the Payments or any
portion thereof, (c) any interference with the quiet enjoyment
and use of any item of Equipment or any Part thereof, or (d) any
interference with the payment of the Payments or any portion
thereof. The party initiating any such contest shall pay, and
save harmless the other party against, any and all losses,
judgments, decrees and costs (including, without limitation, all
Teasonable attorneys’ fees and expenses) in connection with any
uch contest and shall promptly after the final settlement,
ompromise or determination (including any appeals) of such
ontest, fully pay and discharge the amounts which shall be
evied, assessed, charged or imposed or be determin=d to be
ayable therein or in connection therewith, together with all
enalties, fines, interests, costs and expenses thereof or in
onnection therewith, and perform all acts, the performance of
hich shall be ordered or decreed as a result thereof.

"Permitted Lien" means a Lien permitted by the provisions of
ection 15 hereof.

"Permitted Sublease" means a sublease (a) which complies
ith the requirements of Section 14 hereof (b) the term of which
hall in no event exceed the then remaining portion of the Term
nd (c¢) immediately prior to the commencement of the term of
hich, and after giving effect to which, there shall exist no
efault or Event of Default.

"Person" means any individual, corporation, partnership,
joint venture, association, joint stock company, trust,
rustee(s) of a trust, unincorporated organization, or government

J
t
o governmental authority, agency or political subdivision
thereof.

"Purchase Agreement" means the Purchase Agreement dated as
of the date hereof between the Seller and Lessor.

"Replacement" shall have the meaning given to such term in
Section 12 hereof.

"Replacement Item” means any item of equipment conveyed to

Lessor pursuant to Section 16 (b) hereof in replacement of any
item of Equipment.

"Required Alteration" shall have the meaning given to such
term in Section 12 hereof.

"Sales Expenses" means (a) all property, excise, sales and
ugse taxes and other taxes (as such may be applicable to the sale
or transfer of the Equipment), (b) all fees, costs and expenses
of such sale or transfer of the Equipment (including, without
limitation, fees, costs and expenses of attorneys or those
agsociated with transportation, storage, security or insurance)
ingcurred by Lessor and (¢) any and all other amounts incurred in
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connection with such sale or transfer of the Equipment for which,
if not paid, Lessor would be liable or which, if nct paid, would
constitute a Lien on the Equipment, or any Part.

"Seller" means Trinity Industries, Inc., a Delaware
rorporation.

"Supplemental Payments" means all amounts, liabilities and
bbligations which Lessee assumes or agrees to pay hereunder to
Lessor or others, including, without limitation, payments of

"asualty Loss Value and indemnities, but excluding Basic
Payments.

[ e O B PN

"Term" means the period of ninety-six (96) consecutive
¢alendar months from and including each Acceptance Date, unless

his Agreement is sooner terminated pursuant to the provisions
hereof.

Fn o

"Third Party Purchaser" means a third party purchaser of the
quipment in accordance with Section 29 hereof.

=

"Transaction Costs" means all fees, costs and expenses
ncurred by Lessor or Lessee relating to the acquisition, sale or
ransfer of the Equipment from the Seller (including, without
imitation, any filing or search fees, the fees, costs and
xpenses of the attorneys for Lessor and Lessee, special
nterstate Commerce Commission counsel, and those Persons

gssociated with the transportation, storage, security or
nsurance of the Equipment).

He O b (D b cf b

"Transaction Rate" means a rate of interest ecqual to the
urrent yield in the secondary market of United States Treasury
ecurities of substantially the same amount as the Acquisition
bst referenced in the Lease Supplement for such Equipment and
aving a term to maturity of not less than 75 months from the

pmmencement of the Term for such Equipment as referenced in such
base Supplement.

c
s
C
h
c
L
"Warranty Bill of Sale" shall have the meaning given to such
térm in Section 3(a) (vii) hereof.

The words "this Agreement", "herein", "hereunder", "hereof",
or other like words mean and include this Agreement and the Lease
Supplement and any amendment and supplement hereto or thereto.

2. Agreement for Lease of Equipment: Covenant of Quiet
Enjoyment. Subject to, and upon all of the terms and conditions
of this Agreement, Lessor hereby agrees to lease to Lessee and
Legssee hereby agrees to lease from Lessor, the Equipment for the
Term. ‘'Provided that no Event of Default has occurred and is
continuing, Lessor agrees that it shall not interfere with
Lgssee’s quiet enjoyment and use of the Equipment during the
Tgrm. Lessor or any Assignee shall not grant or allow any Liens
tqd be placed on the Equipment other than as permitted in
adcordance with the provisions of Section 8(b) hereof.
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3. Conditions Precedent. The obligations of Lessor to

purchase the Equipment and to lease the same to Lessee and enter

into the Overall Transaction are subject to:

(a-1) the delivery to Lessor on the closing date of this
greement of the following documents each in form and substance
satisfactory to Lessor:

(i) Lessee’s articles of incorporation, by-laws and
resolutions, all of which shall be certified, with such
resolutions authorizing the Overall Transaction and Lessee’s
éxecution, delivery and performance of this Agreement and an
incumbency certificate of Lessee containing thie name(s),
title(s) and specimen signature(s) of the person(s)
authorized on behalf of Lessee to execute this Agreement;

‘ (ii) a written opinion of counsel for Lessee in form
and substance satisfactory to Lessor;

(iii) a certificate of insurance evidencing the
coverages required under Section 17 hereof;

(iv) [Intentionally Omitted];

t

(v) Uniform Commercial Code filings as deemed
appropriate by Lessor’s counsel duly executed by Lessee;

(vi) [Intentionally Omitted]; and

(vii) the Purchase Agreement duly executed by the
Sbller; and

' (viii) a legal opinion of Donelan, Cleary, Wood & Maser,
P.C., special Interstate Commerce Commission ccunsel to
Lessor; and

(a-2) the delivery to Lessor on the respective closing

dates for the various items of Equipment referenced in each Lease
Supplement of the following documents each in form and substance
satisfactory to Lessor:

(i) a certificate of insurance evidencing the
coverages required under Section 17 hereof;

(ii) the Lease Supplement, duly executed by Lessee and
Lessor, and dated the Acceptance Date;

(iii) Uniform Commercial Code filings as deemed
appropriate by Lessor’s counsel duly executed by Lessee;

(iv) a full warranty bill of sale (the "Warranty Bill
of Sale") specifically referring to each item of the
Equipment, duly executed by the Seller in favor of Lessor
and dated the Acceptance Date; and
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E (v) an update to the legal opinion of Donelan, Cleary,
7 Wood & Maser, P.C., special Interstate Commerce Commission
) cpunsel to Lessor; and
(b) The fulfillment to the satisfaction of Lesgisor as of
epch Acceptance Date of the conditions specified in the following
provisions:

(i) the absence on the Acceptance Date of any Liens on
the Equlpment other than any Permitted Lien of the type
spec1f1ed in Sections 15(a) or (b) hereof;

(i1) the Acquisition Cost will not exceed the Maximum
Cost;

! (iii) the Acceptance Date shall be a date between and
inclusive of the date hereof and the Acquisition Expiration

| Dﬁte;

! ! (iv) Lessee shall have paid all fees and expenses due
and owing with respect to the Overall Transaction on or
prior to the Acceptance Date; and

i (v) Lessor shall have received such other documents,
abpraisals, certificates, financing statements and other
items, in form and substance satisfactory to Lessor, as

- L?ssor may reasonably require.

4. Delivery and Acceptance of Eguipment Lessor shall not
S llable to Lessee for any failure or delay in obtaining the
qulpment or making delivery thereof. Lessor hereby appoints
essee! as Lessor’s agent for the sole and limited purpose of
"cept}ng delivery of each item of the Equipment. Cn the
“ceptance Date Lessee shall promptly inspect each item of
qulpment and unless Lessee gives Lessor prompt written notice

i anyldefect in or other proper objection to any item of such
quipment, Lessee shall promptly upon completion of such
1spect10n execute and deliver to Lessor the Lease Supplement,
bted the Acceptance Date. Various items of the Equlpment may

ave different Acceptance Dates that will be referenced in
Lfferent Lease Supplements. Lessor shall also pay to the Seller
he Acquisition Cost of the Seller’s Equipment if all of the
pnditions precedent specified in Section 3 hereof have been
llfllled to Lessor’s reasonable satisfaction. The execution of
he Lease Supplement by Lessee and Lessor shall evidence that the
hch 1tem of Equipment has been accepted under this Agreement

slelsl and subject to all of the terms, conditions and provisions
breof! and shall constitute Lessee’s unconditional and

rrevocable acceptance of the Equipment for all purposes under
his Agreement Lessee’s execution of the Lease Supplement shall
pnstitute Lessee’s acknowledgement and agreement that, as

=tween Lessor and Lessee, each item of Equipment has been
1nspected to Lessee’s satlsfactlon, is in good operatlng order,
repair; and condition, is of a size, design, capacity and
manufacture selected by Lessee, that each item of Equipment is

|
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|
duly certified or licensed by any governmental entiiy which is
gharged with issuing such certificates or licenses, that Lessee
is satisfied that each item of Equipment is suitable for its
3urpose, that Lessor has made no warranty, expressed or implied,
ith respect to any item of Equipment and that Lessee has
Uynconditionally accepted each item of Equipment under this
Agreement.

5. Term. The Term for lease of the Equipment hereunder
hall commence on the Acceptance Date, and unless sooner
erminated in accordance with the provisions of this Agreement,
hall end on the Expiration Date.

6. Expiration Date Delivery of Equipment.

|

|

0 crin

(a) Delivery to Lessor. If this Agreement shall be in
flull force and effect and Lessee shall not have elected to

rchase the Equipment in accordance with Section 29 hereof, then
the Expiration Date Lessee shall deliver, at Lessiee’s expense,
the Equipment to Lessor (or to a third party to which the

uipment shall be sold pursuant to said Section 29). Lessee

all deliver the Equipment to a location or locations within the
ontinental United States as specified in writing by Lessor or
uch third party recipient. The terms of this Section 6 shall
pply to Lessee’s delivery of the Equipment. At the time of such
eturn’ to Lessor or delivery to the third party, each item of
quipment (and each part or component thereof) shall (i) be in
ood operating order in accordance with the "interchange rules"

f the American Association of Railroads ("AAR") anc the rules of
he Federal Railroad Administration ("FRA"), and in the repair

nd condition as when originally delivered to Lessee, ordinary
par and tear from proper use thereof excepted, and refurbished
here necessary, (ii) be capable of being immediately operated by
third party purchaser or third party lessee without further
1spect10n, repair, replacement, alteration or imprcvement, (iii)
e in accordance and compliance with any and all statutes, laws,
rdinahces, rules and regulations of any Federal, state or local
bvernmental body, agency or authority applicable tc the use and
peration of such item of Equipment, and (iv) be free and clear

F all Liens, other than those granted or placed thereon by
rssor! or Assignee.

sEpToQEHKMUQW
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7. Payments.

; (a) Basic Payments. Lessee hereby agrees to pay
Le¢ssor Basic Payments for the Equipment throughout the Term, in
consecutive monthly installments, in accordance with wire
transfer instructions delivered by Lessor to Lessee. Each
ménthly installment shall be in an amount equal to the Basic
Payment Factor set forth on Schedule A hereto multiplied by the
A¢quisition Cost. Each Basic Payment shall be payable in
arrears, on the last day of the Basic Payment Period to which
sych Ba31c Payment corresponds.

i
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! (b) Supplemental Payments. Lessee agrees to pay
essor, or to whomsoever shall be entitled thereto as expressly

provided herein, all Supplemental Payments promptly as the same

shall become due and owing, and in the event of any failure on

vman=3 e e 3-HO K-

CH
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e part of Lessee to pay any such Supplemental Payment hereunder
essor shall have all rights, powers and remedies provided for
erein or by law or equity or otherwise in the case of nonpayment
£ Basic Payments.

s due is other than a Business Day the Payment otherwise payable
such date shall be payable on the next succeeding Business

ay. All Basic Payments and Supplemental Payments required to be
ade by Lessee to Lessor hereunder shall be made in good funds

nd in United States dollars. In the event of any assignment to
n Ass1gnee pursuant to Section 14 (b) hereof, all payments which
re ass1gned to such Assignee, whether Basic Payments

upplemental Payments or otherwise, shall be paid in the same
anner|spec1f1ed herein for payments to Lessor at such address as
hall be designated by such Assignee. Time is of the essence in
onnecFion with the payment of Basic Payments and Supplemental
ayments .

{ (c) Method of Pa nt. If the date that any Payment
| decthoa OL rayment

8l. Net Leasgse: Lessor Liens.

(a) Net Lease. This Agreement is a net lease and
essee acknowledges and agrees that Lessee’s obligations
ereunder, including, without limitation, its obligations to pay
11 Payments payable hereunder, shall be absolute and
nconditional under any and all circumstances and shall be paid
ithout notice or demand and without any abatement, reduction,
1m1nut10n setoff, defense, counterclaim or recoupment
1atsoever including, without limitation, any abatement,
=duct10n, diminution, setoff, defense, counterclaim or
=coupment due or alleged to be due to, or by reason of, any
hst, present or future claims which Lessee may have against
bssor), any Assignee, or the manufacturer of any item of the
puipment, any Part or unit or component of the Equipment, or any
Cher Person for any reason whatsoever; nor, except as otherwise

xpressly provided herein, shall this Agreement terminate, or the

Jllgatlons of Lessee be otherwise affected, by reason of any
=fect in any item of the Equipment, any Part or unit or
'mnponent of the Equipment, the condition, design, operation or
Ltness for use thereof, any damage to, or any loss or
estruction of, any item of the Equipment, any Part or unit or

component of the Equipment, or any Liens or rights of others with
respect to any item of the Equipment, any Part or unit or
componént of the Equipment, any prohibition or interruption of or
other restriction against Lessee’s use, operation or possession
of any item of the Equipment, any Part or unit or component of
the Equlpment for any reason whatsoever, or any interference
with such use, operation or possession by any Person or entlty,
or by reason of any failure by Lessor to perform any of its
obllgatlons herein contained, or by reason of any other

1ndebtedness or liability, howsoever and whenever arising, or

\
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Lessor or of any Assignee or of Lessee to any other Person, or by
reason of any insolvency, bankruptcy or similar proceedings by or
against Lessor, any Assignee, any guarantor of Lessee’s
bligations or Lessee, or for any other reason whatsoever,

hether similar or dissimilar to any of the foregoing, any

resent or future law to the contrary notwithstanding; it being
he intention of the parties hereto that the Basic Payments and
upplemental Payments payable by Lessee hereunder shall continue
o0 be'payable in all events and in the manner and at the times
erein provided, without notice or demand, unless the obligation
o pay the same shall be terminated pursuant to the express
rovisions of this Agreement.

(b) Lessor Liens. Notwithstanding Section 8(a),
essor or Assignee shall not directly or indirectly create,
incur, assume or suffer to exist any Lien on or with respect to
ny item of Equipment (other than the security interest granted
in this Agreement or any such Lien subject to a Lien Contest,
ereinafter defined) ("Lessor Lien"). Lessor or Assignee shall,
t its own expense, promptly pay, satisfy and otherwise take such
ction as may be necessary to keep each such item of Equipment
ree and clear of, and duly discharge, any Lessor Lien.
otwithstanding anything to the contrary in this Agreement,
essee shall, at the end of the Term, have the right. to setoff
ny Payment due hereunder by the amount of any Lessor Lien.
rior to any such setoff, Lessor or Assignee shall have the right
o contest the validity of the Lessor Lien ("Lien Contest"). 1In
the event of a Lien Contest, NSP shall have the right to withhold
y amount subject to setoff until resolution by Lesisor or
signee of the Lien Contest.

9. Lessor’s Title; Grant of Security Interest:; Equipment
tb be hnd Remain Personal Property.

. (a) Lessor’s Title. Title to each item of the
Equipment shall at all times remain in Lessor and at no time
during the Term shall title become vested in Lessee.

(b) Grant of Security Interest; Equipment to be and
Remain Personal Property. This Agreement is a lease intended as
security. Lessee hereby grants to Lessor a security interest in
the Equipment and all proceeds thereof as collateral security for
the payment and performance by Lessee of Lessee’s obligations as
Lessee hereunder. It is the intention and understanding of both
Le¢ssor' and Lessee, and Lessee shall take all such actions as may
be reqﬁired to assure, that the Equipment shall be and at all
times remain personal property, notwithstanding the manner in
which the Equipment may be attached or affixed to realty. Lessee
shall obtain and record such instruments and take such steps as
may be necessary to prevent any Person from acquiring any rights
in the! Equipment by reason of the Equipment being claimed or
emed. to be real property. Upon request by Lessor, Lessee shall
tain and deliver to Lessor valid and effective waivers, in
cordable form, by the owners, landlords and mortgagees of the
al property upon which the Equipment or any item of Equipment

i
d
o}
r
r
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is located or certificates of Lessee that it is the owner of such

real property or that such real property is not leased and/or
ortgaged.

10. Use of Egquipment; Compliance with Laws. Lessee agrees
hat éach item of Equipment will be used and operated only (a)
or purposes or operations in the ordinary course of its business
nd (b) in the manner set forth in, and in accordance with, the
erms, conditions and provisions of the insurance policy or
olicies providing the coverages specified in Section 17 hereof.
n no event shall Lessee use or operate any item of Equipment, or
now1ngly permit any item of Equipment to be used or operated,
or any purpose for which such item of Equipment is not designed
r reasonably suitable, or in any fashion that may reasonably
ubject such item of Equipment to any Liens, other than Permitted
iens, or in any area excluded from coverage by any such
nsurance policy or policies. Lessee further agrees that each
item of Equipment will be used and operated in the conduct of
essee’s business and in compliance with all statutes, law,
rdinances, rules and regulations of any Federal, state, local or
oreign government or governmental authority having jurisdiction
ith respect to the use, operation, maintenance, condition and
ccupancy of any item of Equipment (including, without
imitation, all zoning, environmental protection, pollution,
anitary and safety laws). Lessee will not load, use, operate,
r store any item of Equipment, or knowingly permit the loading,
sing, operating or storing of any item of Equipment., in a
egligent manner or otherwise in violation of this Agreement or
o as to void any of the insurance coverages specified in Section
7 hereof respecting any item of Equipment. Lessee shall procure
nd maintain in effect all licenses, certificates, permits,
pprovals and consents required by Federal, state, local or
oreign laws or by any governmental body, agency or authority, in
onnection with the delivery, use, operation, maintenance,
ondition and occupancy of each item of Equipment. The Equipment
i1l at all times be and remain in the control of Lessee except
5 Lessee’s relinquishment of control of an item of Equipment is
pecifically permitted by this Agreement and except while an item
f Equipment is undergoing maintenance. To the extent that any
pplicable law requires the licensing or certification of an
berator of any item of the Equipment, each such operator shall
e duly licensed and currently certificated and qualified to
perate such item of Equipment and authorized by the terms of (in
rcordance with the provisions and requirements of) the insurance

blicy. or policies providing the coverages specified in Section
7 hereof.

PO YPOCONOUDEQQHY PR

11. Operation and Maintenance of Equipment. Lessee agrees,
at its . own cost and expense, to keep, repair, maintain and
preserve the Equipment in good order and operating condition, in
ag¢cordance with the "interchange rules" of the AAR and the rules
of the|FRA, and in compliance with such maintenance and repair
standards and procedures as are set forth in the manufacturer’s
m3anuals pertaining to the Equipment, and as otherwise may be
required to enforce warranty claims against each vendor and
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nufacturer of each item of Equipment, and in compliance with
11 réquirements of law applicable to the maintenance and
ondition of the Equipment. Lessee shall, at its own cost and
xpense, supply the necessary items required in the operation of
he Equipment. Lessee hereby waives any right now or hereafter

onferred by law to make repairs on the Equipment at the expense
f Lessor.

12. Replacement of Parts; Alterations; Modifications and
dditiong. In case any part, component or unit of the Equipment
s required to be altered or modified, or any equipment or
ppliance is required to be altered, added, replaced or modified
n any item of Equipment or in either case in order to comply
ith the laws, regulations, requirements or rules ("Required
lteration") pursuant to Sections 10 or 11 hereof, lL.essee agrees
o make such Required Alteration at its own expense. Such
equired Alteration shall immediately be and become the property
f Lessor and subject to the terms of this Agreement. Lessee
grees that, within 30 days after the close of any calendar
arter in which Lessee has made any material Required
lteration, Lessee will give written notice thereof to Lessor
escribing, in reasonable detail, the Required Alteration and

specifying the cost thereof and the date or dates when made. All
parts, equipment and appliances incorporated or installed in or
attached to any item of Equipment in connection with servicing,
repairing, maintaining and overhauling any item of Equipment
pursuant to the requirements of Sections 10 or 11 hereof

"Replacement") shall be considered accessions to such item of

Equipment and shall immediately, without further act, be and

ccome the property of Lessor and part of the Equipment. Lessee
by, without the prior written consent of Lessor, affix or

hke any improvement or addition thereto other than a Required
lteration or Replacement ("Improvement"); provided that, (a) a

b
m
install any accessory, equipment or device on the Equipment or
m
A

nonremovable Improvement may only be made to the Equipment if
stich Improvement does not reduce the value of the Equipment and

(

b) any other Improvement may only be made to the Equipment if

such Improvement is readily removable without causing damage to
the Equipment or impairing the value, utility or condition the
Equipment would have had if such Improvement had not been so
affixed or installed. Improvements shall be considered
ag¢cessions to the Equipment and shall immediately without further
a¢t, be and become the property of Lessor and part of the

Equipment. At the time title to any replacement Part, equipment

o¥ appliance has become vested in Lessor pursuant to the
provisions of this Section 12, title to the part, equipment or
appliance replaced thereby shall thereupon vest in Lessee;
provided, however, that in no event shall any Part, equipment or

i

agpliance which cannot be removed without causing damage to any

tem of Equipment vest in Lessee. In the event that Lessee

urldertakes to add a Required Alteration, Replacement or
Improvement, the parties (to the extent each so elects in its
sdle discretion at such time) agree to negotiate in good faith
fdr additional financing and incorporation into this Agreement or

a

separate agreement with a term identical to the remaining Term
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ynder |this Agreement. Other terms and conditions of such
financing shall be negotiated in good faith between the parties.

Hh

|
}3. Identification; Inspection; Reports.
|

| (a) Lessee shall, promptly after the Acceptance Date,
mark each item of the Equipment so as to identify that such item
1s owned by Lessor.

: (b) Lessor shall have the right on any Business Day
lJuring normal business hours and upon reasonable notice to Lessee
o inspect (i) the Equipment (at Lessee’s facilities or the
acilities of any entity then in possession of such Equipment)
nd (11) Lessee’s records with respect thereto; provided

owever, Lessor will conduct no such inspection which is
easonably likely to disrupt Lessee’s business operations.

essor shall only conduct such inspections, or cause such
nspectlons to be conducted, as Lessor deems necessary or
pproprlate to confirm the existence and proper maintenance of
he Equipment. Upon receipt of Lessor’s notice requesting to
nspect certain Equipment, Lessee shall promptly notify Lessor of
he locatlon of the Equlpment and shall make all necessary
rrangements with the entlty then in possession of the Equipment
o facilitate the inspection.

1

| (c) Upon Lessor’s request the Lessee shall furnish
Llessor with an accurate statement showing the then current
llocation of each item of the Equipment, such requests not to
exceeq one time per year.

Q
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ﬂ4. Asgignment, Sublease or Transfer:; Assignment;
onsolidation and Merger.

@

. (a) Assignment, Sublease or Qther Trangfer by Lessee.
LESSEE WILL NOT, WITHOUT THE PRIOR WRITTEN CONSENT OF LESSOR

(WHICH SHALL NOT BE UNREASONABLY WITHHELD), ASSIGN, SUBLEASE OR
OTHERWISE TRANSFER ITS RIGHTS OR OBLIGATIONS HEREUNDER FOR A
PERIOD EXCEEDING THE GREATER OF THREE MONTHS OR THE REMAINDER OF

E TERM, AND ANY ATTEMPTED ASSIGNMENT, SUBLEASE OR OTHER

SFER BY LESSEE FOR A PERIOD EXCEEDING THE GREATER OF THREE

NTHQ OR THE REMAINDER OF THE TERM WITHOUT SUCH LESSOR CONSENT

SHALL BE NULL AND VOID.
|
Notwithstanding the foregoing, S0 long as no Event of

fault has occurred and is continuing hereunder, Lessee shall
ve the right to permit the use of the Equipment in the usual
terchange of traffic, provided that Lessee’s oblications
reunder shall remain in full force and effect. No assignment,
blease or other transfer by Lessee shall reduce any of the
llgatlons of Lessee hereunder or the rights of Lessor
reunder and all of the obligations of Lessee hereunder shall
and,remaln primary and shall continue in full force and effect

the, obligations of a principal and not of a guarantor or
rety. Lessee shall furnish to Lessor not later than the
fective date of such sublease (i) new insurance certificates

( .
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from Lessee s insurance broker, in form and substance
atisfactory to Lessor, indicating compliance with the insurance
rovisions of this Agreement and (ii) an officer’s certificate
rom Lessee naming the sublessee and specifying the address for
he sublessee’s principal place of business. Lessee shall, and
hall ,cause such sublessee to, execute and deliver such
nstruments to the appropriate Person for filing and to deliver
opies of the same to Lessor (including sublease agreements and

niform Commercial Code financing statements) as may be requested

y Lessor in connection with any such sublease.

; (b) Assignment By Lessor. Subject to the requirements
f Section 8(b) hereof, Lessor may at any time (i) assign, sell
r transfer, in whole or in part, Lessor’s right, title and
nterest in, to and under this Agreement and the Lease
upplement, including, without limitation, the right to receive
ny or all Payments payable under this Agreement and under the
ease '‘Supplement with respect to the Equipment, and (ii) sell or
ransfer all of Lessor’s right, title and interest In and to the
quipment (provided, however, such assignment, sale or transfer
hall not be permitted if such assignee, purchaser or transferee
as, over the past five years, an average yearly net. worth of
ess than $150,000,000). Each such assignee of Lessor’s rights
an "Assignee") shall have all of Lessor’s right, title and
nterest hereunder to the extent that the same relate to the
nterest of the Assignee covered by the assignment, including,
ithout limitation, the right to receive such Assignee’s portion
f the Basic Payments payable for the Equipment for all Basic
ayment Periods commencing on or after the date of siuch
ssignment, the right to receive such Assignee’s portion of the
upplemental Payments which are payable as a result of acts or
vents. which occur on or after the date of such assignment and
he right to enforce, either in such Assignee’s name or in
essor’ s name, but without cost or expense to Lessor, all of
pssor’s rights hereunder assigned to such Assignee. Such
Bsignee may re-assign all or a portion of such right, title and
nterest. Any such assignment shall be subject to Lessee’s
ights; hereunder so long as no Event of Default has occurred and
58 continuing hereunder. Lessee shall be under no cbligation to
hy Assignee except upon written notice of such assignment from
pssor. Upon written notice from Lessor to Lessee of such
5signment, Lessee agrees to pay the Basic Payments and

Supplemental Payments to the Assignee in accordance with the
terms of this Agreement supplemented by the instructions

specified in such notice, to give all notices which are required

or permitted to be given by Lessee to Lessor hereunder to the
Person(s) specified to receive the same in such notice of
agsignment and to otherwise comply with all reasonable notices,

d

jrections and demands which may be given by such Assignee in
ag¢cordance with the provisions of this Agreement. Lessee agrees
to deliver to any Assignee an acknowledgement of the assignment

together with an opinion of Lessee’s counsel regardlng the
validity and enforceability of this Agreement against Lessee, an

incumbency certificate of Lessee and such authorizing resolutions

ag such Assignee may reasonably request; provided, however, all

CH
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gut of pocket fees and expenses incurred by Lessee in connection
with the production or delivery of the foregoing documents
referenced previously in this sentence shall be for the account
9f Lessor or such Assignee, as agreed to by such parties.

‘ (c) Consolidation, Merger, Conveyance, Transfer and
eagse By Lessee. Lessee shall not consolidate with or merge into
ny other corporation or convey, transfer or lease substantially
11 of its assets as an entirety to any Person unless:

QO |-

: (1) Lessee is the surviving entity of any such
consolidation or merger; or

' (ii) (A) the corporation formed by such
consolidation or into which Lessee is merged, or the Person
which acquires by conveyance, transfer or lease of
substantially all of the assets of Lessee as an entirety,
shall be a solvent corporation organized and existing under
the laws of the United States or any state thereof or the
District of Columbia and shall execute and deliver to Lessor
an agreement containing an effective assumption by such
successor, transferee or lessee corporation of the due and
punctual performance and observance of each covenant and
condition of this Agreement; provided any conveyance,
transfer or lease of substantially all of its assets shall
not release Lessee from its obligations under this
Agreement, which obligations shall at all times remain
primary and direct;

(B) immediately prior to and after giving
effect to such transaction, no Default or Event of
Default shall have occurred and be continuing;

(C) immediately after giving effect to such
transaction, the consolidated tangible net worth
(computed on the same basis as the Consolidated
Tangible Net Worth) of the corporation formed by such
consolidation or into which Lessee is merged or the
Person which acquired by conveyance, transfer or lease
substantially all the assets of Lessee as an entirety,
as the case may be, shall not be less than 100% of the
Consolidated Tangible Net Worth of Lessee as reflected
in Lessee’s then most recent audited financial
statements furnished by Lessee pursuant hereto prior to

: such consolidation, merger, conveyance, transfer or
lease; and

(D) Lessee shall have delivered to Lessor a
certificate signed by two officers, one of whom shall
be the President or a Vice President, and one of whom
shall be the Treasurer or the Secretary or an Assistant
Secretary of Lessee, and an opinion of Lessee’s counsel
satisfactory in form and substance to Lessor stating
that such consolidation, merger, conveyance, transfer

! or lease and the assumption agreement mentioned in
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clause 14 (c) (ii) (A) above comply with the requirements
| of this Section 14(c) and that all conditions precedent
herein provided for relating to such transaction have
been complied with.

Upon any consolidation or merger in which Lessee is not the
hrviving corporation, or any conveyance, transfer cr lease of
hibstantially all the assets of Lessee as an entirety in
ccordance with this Section 14 (c), the successor corporatlon
ormed by such consolidation or into which Lessee is merged or to
hich such conveyance, transfer or lease is made shall succeed
b, and be substituted for (but without release of Lessee from
ny of|its obligations hereunder with respect to any conveyance,
ransfer or lease of substantially all the assets of Lessee as an
ntirety), and may exercise every right and power of, Lessee

nder this Agreement with the same effect as if such successor
orporation had been named as a Lessee herein.

|
15. Liens. Lessee will not directly or indirectly create,
ncur,,assume or suffer to exist any Lien on or with respect to
ny 1tem of Equipment, or Lessor’s title thereof, except the
ollow1ng (collectively, the "Permitted Liens"): (a) any Lien
rantéd to Lessor hereunder or granted or placed theéreon by
esson as a result of an assignment pursuant to Section 14 (b)
ereof, (b) any Lien resulting from an independent act of or
laim 'against Lessor which does not result from, arise out of or
elate to the manufacture, acquisition, ownership or leasing of

ch Ltem of Equipment or this Agreement or the Leasie Supplement
r any Default or Event of Default, (c) any Lien for taxes either
ot yet delinquent or which are the subject of a Permitted
ontest and (d) any materialmen’s, mechanics’, workmen’s,
epalrmen s or employees’ lien or any other like lien arising in
the ordlnary course of business, which is not delincuent or the

S bject of a Permitted Contest. Lessee, at its own expense, will
rompUly pay, satisfy and otherwise take such actions as may be
ecessary to keep each item of Equipment free and clear of, and

o duly discharge or eliminate or bond in a manner satisfactory

o Lessor, any such Lien not excepted above if the same shall
rise at any time. Lessee will notify Lessor and any Assignee in
riting promptly upon becoming aware of any tax or other Lien
other than any Lien excepted above) that shall attach to any

tem #f Equipment and of the full particulars thereof.

%6. Loss, Damage or Destruction.

|
i (a) Risk of Loss, Damage or Destruction. Lessee
ereby assumes all risk of loss, damage, theft, taking,
estr@ction, confiscation, requisition or commandeeiring, partial
r complete, of or to the Equipment, however caused or
ccasioned, such risk to be borne by Lessee with respect to the
qulpment from the Acceptance Date, and continuing until the
qulpment has been delivered in accordance with the provisions of
ectlon 6 hereof or has been purchased by Lessee in accordance
ith ;he provisions of Section 29 hereof. Lessee agrees that no
ccurrence specified in the preceding sentence shall impair, in
|
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|
whole or in part, any obligation of Lessee under this Agreement,
including, without limitation, the obligation to make Payments.

(b) Event of Loss with Respect to Equipment.

! (1) Upon the occurrence of an Event of Loss with
respect to any item of Equipment during the Term, Lessee
shall forthwith (and in any event within 10 days after such
occurrence) give Lessor written notice of such Event of Loss
and of its election to perform one of the following options
(1t being agreed that if Lessee shall not have given Lessor
notice of such election within such 10 days after such
occurrence, Lessee shall be deemed to have elected to
perform the option set forth in the following clause (B)),
provided that Lessee shall not have the right to select the
option set forth in the following clause (A) if a Default or
Event of Default shall have occurred and be continuing and
in such circumstance shall be deemed to have selected the
option set forth in the following clause (B):

(A) As promptly as practicable, and in any
event within 60 days of the occurrence of such Event
of Loss, Lessee shall: (I) convey or cause to be
conveyed to Lessor pursuant to Section 16(b) (ii), and

| to be leased by Lessee hereunder in replacement for
such item of Equipment, a replacement item (the
"Replacement Item"), such Replacement Item to be free
and clear of all Liens (other than Permitted Liens) and
to have a value and utility at least equal to, and be
: in as good operating condition as, the item of
! Equipment with respect to which such Event of Loss
occurred, assuming such item of Equipment was of the
value and utility and in the condition and repair
' required by the terms hereof immediately prior to the
occurrence of such Event of Loss; or (II) deposit an
amount equal to the value of a Replacement: Item into a
mutually agreed upon escrow account while such
Replacement Item is being manufactured if such
manufacture exceeds the period of 60 days; provided
that, if Lessee shall not perform its obligation to
effect such replacement under this clause (A) during
the period of time provided herein, then l.essee shall
promptly give notice to Lessor, and shall be deemed
| (whether or not Lessee shall have so given such notice)
to have elected to perform the option set forth in
clause (B) below by the date and pursuant to the terms
: specified in said clause. (Notwithstanding such Event
of Loss, Lessee’s obligation to pay Basic Payments
shall continue.)

(B) On the Casualty Loss Value Date next
following the earlier of 60 days after the occurrence
! of such Event of Loss and the date of receipt of
‘ insurance proceeds in respect of such occurrence,
| Lessee shall pay Lessor the sum of (i) the Casualty
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Loss Value (computed as of the Casualty Lcss Value Date
on which such payment is to be made), plus (ii) all
accrued and unpaid Basic Payments (and/or any pro rata
portion thereof) owing for all Basic Payment Periods
(and/or any pro rata portion thereof) priocr to such
Casualty Loss Value Date, plus (iii) all Supplemental
Payments then due and owing. Upon payment in full of
amounts specified in clauses (i) through (iii) of the
preceding sentence, (A) the obligation of Lessee to pay
Basic Payments hereunder, with respect to such item of
Equipment for all Basic Payment Periods commencing
after the occurrence of such Event of Loss shall
terminate, (B) the Term shall end with respect to such
item of Equipment, and (C) Lessor shall transfer to
Legsee, or Lessee’s designee, its title to such item of
Equipment.

(ii) Conveyance of Replacement Egquipment. Prior

to or at the time of any conveyance of a Replacement Item,
Lessee, at its own expense, will furnish, or cause to be
ﬁurnlshed to the Lessor the following documents which shall
have been duly authorized, executed and delivered by the
respectlve parties thereto and shall be in full force and
effect on the date of such conveyance:

(A) with respect to any such Replacement
Item, a full warranty bill of sale and UCC-1 financing
statements, in form and substance satisfactory to
Lessor;

(B) a supplement to this Lease; and if a
Permitted Sublease ig in force and effect to such
Permitted Sublease, in each case in form and substance
satisfactory to such parties covering such Replacement
Item, if any, duly executed by Lessee and the sublessee
under the Permitted Sublease, if any;

(C) such evidence of compliance with the
insurance provisions of this Agreement with respect to
such Replacement Item, as Lessor may reasonably
request, including an independent insurance broker’s
report (stating the opinion of such insurance broker
that such insurance complies with the terms of this
Agreement) with certificates of insurance;

(D) an opinion of Lessee’s counsel (and such
other opinions or evidence of title as Lessor or its
counsel may reasonably request) to the effect that,
upon such conveyance, Lessor will acquire good and
marketable title to such Replacement Item, free and
clear of all Liens other than Permitted Liens, and that
such Replacement Item will be leased hereunder and
subleased under the Permitted Sublease, if any; and

|
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essee,

f lLoss.
roceeds) received at any time by Lessor or Lessee from any

nsurer, governmental authority or other party with respect to
iny condemnatlon
requisition of title to or use of,
f the Equipment not constituting an Event of Loss, will be
ipplied directly in payment
roperty in accordance with

ereof,

j .

(E) such other documents and evidence with
respect to Lessee as Lessor or its counsel, may
reasonably request in order to establish the
consummation of the transactions contemplated by this
Section 16(b), the taking of all corporate proceedings
in connection with and compliance with the conditions
set forth in this Section 16 (b),
and substance satisfactory to Lessor.

in each case in form

|
Upon full compliance by Lessee with the terms of this

16 (b), Lessor shall convey to Lessee, at Lessee’s cost
title and interest, as-is,

without recourse or warranty,
nd to such replaced item of Equipment, with respect to which
Except as provided in Section

no Event of Loss with respect to an item of
quipment under the circumstances contemplated by the terms of
his Section 16 (b) shall result in any reduction in Basic
ayments or Lessee’s obligation to pay Basic Payments hereunder.

ectiop

hd expense, all of Lessor’s right,
here-is,

vent of Loss occurred.

6 (b) (1) (B),

express or implied, in

| .

Lessee further agrees to take such further action as Lessor
may reasonably request with respect to such Replacement Item to
perfect the interest of Lessor in such Replacement Item.

(c) Application of Other Payments Upon Ewvent of Loss.

ny payments (including, without limitation, insurance proceeds)
eceived at any time by Lessor or by Lessee from any insurer,
overnmental authority or other party as a result of the
ccurrence of an Event of Loss will be applied as follows: (i)

ny such payments received at any time by Lessee shall be

romptly paid to Lessor for application pursuant to the following
rovisions of this Section 16(c);

(ii) so much of such payments

if not already paid by Lessee, or,
shall be applied to reimburse Lessee for its payment of

s shall not exceed the amount of the Casualty Loss Value
equired to be paid by Lessee pursuant to Section 16 (b) hereof
hall be applied in reduction of Lessee’s obligation to pay such
mount:,

if already paid by

uch amount, unless a Default or an Event of Defauli: shall have
ccurred and be continuing;

and (iii) the balance, if any, of

uch payments remaining thereafter shall be paid to or retained
Y Lessee unless a Default or an Event of Default shall have
ccurred and be continuing.

(d) Application of Payments Not Relating to an Event
Any payments (including, without limitation, insurance

if not already paid

iessee and if no Default or
Ind be continuing, shall be

GHAR_1\G: \DOCS\GAH\BANKING\44836_1
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theft or seizure of, or
or loss or damage to, any item

of repairs or for replacement of
the provisions of Sections 11 and 12
by Lessee, or if already paid by
Event of Default shall have occurred
applied to reimburse Lessee for such
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ayment and any balance remaining after compliance with said
ectlons 11 and 12 with respect to such loss or damage shall be
aid ﬂo or retained by Lessee.

‘

17. Insurance.

|
i
i
E (a) Coverage. Lessee shall maintain:

! (1) property damage insurance with respect to the
Equlpment insuring against loss or damage from fire and
normal extended coverage perils customarily included in
p011c1es available with respect to property comparable to
ghe Equipment;

! (ii) comprehensive general public liability,
including blanket contractual, personal injury, property
damage and loss of use of property of others, insurance
applicable to the Equipment in such amounts usually carried
by Persons in the same industry as Lessee in the same
general region but in any event with a comblned single limit
of not less than $25,000,000.00; and

‘ (iii) such other insurance with respect to the
Equipment in such amounts and against such insurable hazards
as is usually carried by Persons in the same industry as
ﬂessee in the same general region, but any loss of the type
customarlly covered by the policies described in Sections
17(a)(1 and ii), whether actually covered in whole or in
gart by such policies, shall be the responsibility of Lessee
and the absence of such coverage shall not relieve Lessee
from any of its obligations under any of the documents or
queements related to the Overall Transaction;

!

!
rovided, however, that the amount of insurance coverage
pec1f1ed in paragraph (i) above with respect to the Equipment
hall'not in any event be less than the Casualty Loss Value of
he Equipment as it may change from time to time.

All insurance policies carried in accordance with this
ection 17(a) shall be maintained with insurers of recognized
esponsibility and standing in the industry.

(

Notw1thstand1ng anythlng to the contrary in this Section 17,
essee shall at all times maintain insurance with respect to the
qulpment in accordance with its standard corporate minimum
ractice with respect to other similar equipment.

| (b) Policy. Any insurance policy malntalned by Lessee
ursuant to Section 17(a) hereof shall:

I

' (1) spec1fy Lessor as the loss payee with respect

to property damage insurance and as an addltlonal insured

w1th respect to liability insurance;
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(ii) not provide for claims by the insurer of any
claims for insurance premiums or commissions or (if such
pollc1es provide for the payment thereof) additional
premlums or assessments against Lessor;

(iii) provide that in respect of the interests of
Lessor such property damage policies shall not:be
1nva11dated by any action or inaction of Lessee or any other
Person and shall insure the rights and interests of Lessor
regardless of, and any claims for losses shall be payable
notw1thstand1ng any act of negllgence, 1nclud1ng any breach
of any condition or warranty in any policy of insurance, by
Lessee or any other Person;

|
l (iv) provide that any cancellation thereof or
materlal adverse change therein shall not be effective as to
Lessor until at least 30 days after receipt by Lessor of

written notice thereof;

R (v) waive any right of subrogation of the
1nsurers against Lessor and waive any right of the .insurers
to any setoff or counterclaim or any other deduction,
whether by attachment or otherwise, in respect of any
liability of Lessor;

l (vi) not prohibit that the whole or any part of
- the right, title and interest of Lessor or Lessee therein
may be assigned; and

|

‘ta

| (vii) subject to Section 17(a) hereof, be
reasonably satisfactory to Lessor in all other materlal
respects

! (c) Evidence of Insurance. Lessee shall deliver to
pssori by the Acceptance Date certificates of insurance

v1denc1ng the provisions described in Sections 17(a) and

7(b) (i-iii, iv and v) hereof executed by the insurer or its duly
hthorized agent.

QJF-‘(DL"

i (d) Annual Ingurance Report. By the renewal date of

ach insurance policy referenced in Section 17(a), and within 30

hy'S after any material adverse change (including any material

hpcrease in deductible amounts) in the information set forth in

he certificates provided pursuant to Section 17(c) hereof,

essee; shall deliver to Lessor a certificate of insurance with

=spect to the same items as described in Section 17(c).

7 18. General Tax Indemnity. Lessee agrees to pay, and

- indemnlfy and hold Lessor and its successors and assigng harmless
. on an after-tax basis from, any and all Federal, state, local and

farelgn taxes, fees, withholdings, levies, imposts, duties,

_— a#sessments and charges of any kind and nature whatsoever,

tbgether with any penalties, fines or interest therein (hereln

called) "taxes or other impositions") howsoever imposed, whether

lev1ed|or imposed upon or asserted against Lessor, Lessee, or any

CH\R_1\G:\éOCS\GAH\BANKING\44836_1 - 22 -

|

Ht"ﬁl—-‘-Q(D




tem of Equipment, by any Federal, state or local government or
ax1ng authority in the United States, or by any taxing authority
r governmental subdivision of a foreign country, upon or with
espect to (a) any item of Equipment (b) the manufacture,
onstruction, ordering, purchase, ownership, delivery, leasing,
e- 1easing, possession, use, maintenance, registration, titling,
1cens1ng, documentation, return, sale (including, without
1m1tatlon, sale to Lessee by Lessor pursuant to the terms
ereof) or other application or disposition thereof, (c¢) the
aymernts, receipts or earnings arising from the Equipment, or any
art, jor (d) this Agreement, the Lease Supplement, or the Basic
ayments and/or Supplemental Payments payable by Lessee
ereunder, provided, however, that the foregoing indemnity shall
ot apply to any taxes to the extent based upon or measured by
essor’s net income (unless such tax is a Covered Income Tax as
ereinafter defined), and which are imposed or levied by any
ederal, state or local taxing authority in the United States.
or purposes hereof, a "Covered Income Tax" shall mean an income
ax (1nclud1ng, w1thout limitation, a tax 1mposed upon gross
ncome or receipts) imposed on Lessor by any tax1ng authority
excludlng the United States Federal government) in whose
jurisdiction, Lessor (including for this purpose all entities
with which it is combined, integrated or consolidated in such
axing authority’s jurisdiction) would not engage in business,
ould not maintain an office or other place of business, and
ould not otherwise be located therein, but for Lessor’s role in
he Overall Transaction, the operation of the Equipment in such
urisdiction, the presence of Lessee or any use of the Equipment
r the transactions contemplated by this Agreement.
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Lessor shall promptly furnish Lessee with copies of any
equests for information received by Lessor from any taxing
uthority relating to any taxes or other impositions with respect
o which the Lessee is required to indemnify hereunder, and if a
laim ‘is made against Lessor for any such taxes or other
mpositions, with respect to which Lessee is liable for a payment
r indemnity hereunder, Lessor shall give Lessee prompt notice in
r1t1ng at least 45 days prior to the expiration of the time
erlod for responding to such claim. The indemnity prov1ded by
his Section 18 shall not apply to the extent (i) Lessee is
revented from raising a challenge to such taxes or other
mposrtlons as a direct result of Lessor’s failure to comply with
ts obllgatlons set forth in the preceding sentence and (ii) such
axes 'or other impositions, if challenged within an appropriate
erlod of time, would not have requlred payment. Lessee may, at
iits sole cost and expense, either in its own name or in the name
£ Lessor, contest the validity, applicability or amount of any
such tax or other imposition by means of a Permitted Contest. If

essor shall obtain a refund of any amount paid by Lessee
rsuant to this Section 18, Lessor shall pay to Lessee the
ount: of such refund, together with the amount of any interest
ctually received by Lessor on account of such refund. Lessee
i1l promptly notify Lessor of all reports or returns required to
b made with respect to any tax or other imposition with respect
to wh#ch Lessee is required to indemnify hereunder, and will

gRph a0 p-Q oK
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romptly provide Lessor with all information necessary for the
aklng and timely filing of such reports or returns by Lessor.

f Lessor requests that any such reports or returns be prepared
nd flled by Lessee, Lessee will prepare and file the same if
ermltted by applicable law to file the same, and if not so
ermltted Lessee shall prepare such reports or returns for
ignature by Lessor, and shall forward the same, together with
mmediately available funds for payment of any tax or other
mposition due, to Lessor, at least 10 days in advance of the
ate such payment is to be made. Upon written request, Lessee
hall furnish Lessor with copies of all paid receipts or other
pproprlate evidence of payment for all taxes or other
mp031t10ns paid by Lessee pursuant to this Section 18. All of
he indemnities contained in this Section 18 shall continue in
ull force and effect notwithstanding the expiration or other
ermlnatlon of the Term and are expressly made for the benefit
£, and shall be enforceable by, Lessor and each Assignee.

QO cr Hh ot -0 ID an—-n—-m'ﬁ'ﬂm =H3T

19. Indemnification. Lessee hereby assumes liability for,
nd does hereby agree, whether or not any of the transactions
ontemplated hereby are consummated, to indemnify, protect, save,
efend, and hold harmless Lessor, each Assignee, and their
espective officers, directors, successors, assigns, agents and
ervants (each such party being herein, for purpose of this
ectlon 19, called an "indemnified party") from and against any
nd all obllgations, fees, liabilities, losses, damages,
enalties, claims, demands, actions, suits, judgments, costs and
xpenses, including, without limitation, reasonable legal
xpenses, of every kind and nature whatsoever imposed on,
ncurred by, or asserted against any indemnified party, in any
ay relating to or arising out of (a) the manufacture,
onstruction, ordering, purchase, acceptance or rejection,
wnership, titling or retitling, registration or reregistration,
cceptance, leasing, subleasing, possession, use, operation,
intenance, storage, removal, sale, delivery or other
isposition of the Equipment, or any portion thereof, including,
ithout limitation, any of such as may arise from (i) loss or
amage to any property or death or injury to any person, (ii)
atent or latent defects in any item of Equipment (whether or not
1scoverable by Lessee or any indemnified party), (iii) any
laims based on strict liability in tort or otherwise, (iv) any
1aim§ based on patent, trademark or copyright infringement, and
) any claims based on liability arising under the applicable
nvironmental or noise or pollution control law or regulation,
(b) any failure on the part of Lessee to perform or comply with
ny og the terms of this Agreement, but excluding any claim based
on any failure on the part of Lessor to comply with any of
essor’s obligations under this Agreement. Lessee shall not be
equlped to indemnify any indemnified party for any claims
esulting from acts which would constitute [the willful
isconduct or gross negligence] of such indemnified party or (c)
L. y claims, encumbrances, security interests, liens or legal

processes regarding Lessor’s title to the Equipment. Lessee
all give each indemnified party prompt notice of any
occurrence, event or condition known to Lessee as a consequence
|
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£ wh#ch any indemnified party is or is reasonably likely to be
titled to indemnification hereunder. Lessee shall forthwith
on demand of any such indemnified party reimburse such
demnified party for amounts expended by it in connection with
y of the foregoing or pay such amounts directly Lessee shall
subrogated to an indemnified party’s rights in any matter with
spect to which Lessee has actually reimbursed such indemnified
rty {for amounts expended by it or has actually paid such
ounbs directly pursuant to this Section 19. In case any
ction, suit or proceeding is brought against any indemnified
rty in connection with any claim indemnified against hereunder,
ch indemnified party will, after receipt of notice of the
ommencement of such action, suit or proceeding, notify Lessee
hereof, enclosing a copy of all papers served upon such
ndemnified party. Lessee may, and upon such indemnified party’s
equest will, at Lessee’s expense, resist and defend such action,
it or proceeding, or at Lessee’s option cause the same to be
esisted or defended by counsel selected by Lessee and consented
tlo by such indemnified party (such consent not to be unreasonably
1thheld), and in the event of any failure by Lessee to do so,
essee shall pay all costs and expenses (including, without
limitation, reasonable attorney’s fees and expenses) incurred by
such indemnified party in connection with such action, suit or
roceeding. In no event shall the indemnified party enter into
y settlement of any proceeding unless Lessee shall have
onsented to the same in writing. Lessee shall have control of
y defense, and the indemnified party shall take no action
ithout Lessee’s approval. The provisions of this Section 19,
and the obligations of Lessee under this Section 19, shall apply
firom the date of the execution of this Agreement and shall
survive the expiration or earlier termination of this Agreement
and oq the Term.

=2 00
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20 NO WARRANTIES. LESSOR LEASES THE EQUIPMENT TO LESSEE
N AN 'AS-IS, WHERE-IS BASIS AND LESSOR EXPRESSLY DISCLAIMS AND
KES NO REPRESENTATION OR WARRANTY, EITHER EXPRESSED OR IMPLIED,
S TO ANY MATTER WHATSOEVER, INCLUDING, WITHOUT LIMITATION, THE
QUIPMENT, THE DESIGN OR CONDITION OF EQUIPMENT, ITS
ERCHANTABILITY, DURABILITY, SUITABILITY OR FITNESS FOR ANY
ARTICULAR PURPOSE, THE QUALITY OF THE MATERIAL OR WORKMANSHIP OF
HE EQUIPMENT, OR THE CONFORMITY OF THE EQUIPMENT TO THE

OVISIONS AND SPECIFICATIONS OF ANY PURCHASE ORDER OR ORDERS
ELATING THERETO, OR ANY OTHER MATTER CONCERNING, ANY ITEM OF THE
QUIPMENT OR THE FINANCING THEREOF (WHICH DISCLAIMER LESSEE

EREBY ACKNOWLEDGES). LESSEE HEREBY WAIVES ANY CLAIM (INCLUDING,
ITHOUT LIMITATION, INCIDENTAL OR CONSEQUENTIAL DAMAGE) OR
XPENSE CAUSED BY ANY ITEM OF THE EQUIPMENT OR BY LESSEE’S LOSS

F USE THEREOF FOR ANY REASON WHATSOEVER. WITHOUT LIMITING THE
ENERALITY OF THE FOREGOING, LESSOR SHALL NOT BE LIABLE OR
ESPONSIBLE FOR ANY DEFECTS, EITHER PATENT OR LATENT (WHETHER OR
OT DISCOVERABLE BY LESSEE), IN ANY ITEM OF THE EQUIPMENT, OR FOR
ANY DIRECT OR INDIRECT DAMAGE TO PERSONS OR PROPERTY RESULTING
HEREFROM, OR FOR LESSEE’S LOSS OF USE OF ANY ITEM OF THE
QUIPMENT OR FOR ANY INTERRUPTION IN LESSEE’S BUSINESS CAUSED BY
ESSEE’S INABILITY TO USE ANY ITEM OF THE EQUIPMENT FOR ANY
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ASON WHATSOEVER. So long and only so long as an Event of
fault shall not have occurred and be continuing, and so long
d only so long as all of the Equipment shall be subject to this
reement and Lessee shall be entitled to possession of the
1pment hereunder, Lessor authorizes Lessee, at Lesgssee’s sole
pense, to assert for Lessor’s account, all rights and powers of
ssor; under the Purchase Agreement and any other manufacturer’s
ndor’s or dealer’s warranty on any item of Equipment; provided,
wever, that Lessee shall indemnify, protect, save, defend and
1d harmless Lessor from and against any and all claims, and all
sts, expenses, damages, losses and liabilities incurred or
ffered by Lessor in connection therewith, as a result of, or
incident to, any action by Lessee pursuant to the foregoing
authorization.

21 Lessee’s Representations and Warranties. ‘Lessee hereby
repreqents and warrants to Lessor that:

l
: (a) Due Organization and Existence. Lessee is a
corporation duly organized, validly existing and in good standing
under the laws of the state of its incorporation, and is

alified to do business in each jurisdiction in which such
alification is necessary in order for Lessee to carry on its
siness and to perform its obligations hereunder, and is in good
standing under the laws of each jurisdiction in which the failure
o be 'in good standing would have a material adverse effect on

he condition (financial or otherwise) of Lessee;

i (b) Power and Authority. Lessee has the corporate
owerrand authority to execute and perform this Agreement and to
ease the Equipment hereunder, and has duly authorized the
ecution, delivery and performance of this Agreement, the Lease
upplement and the other related instruments and documents;

E (c) Due Authorization. The leasing of the Equipment
rom Lessor by Lessee, the execution and delivery of this
greement the Lease Supplement, each other related ' instrument,
ocument and agreement, and the compliance by Lessee with the
erms ‘hereof and thereof, and the payment and performance by
egssee of all of its obligations hereunder and thereunder (i) has
een duly and legally authorized by appropriate corporate action
aken by Lessee, (ii) is not in contravention of, and will not
esult in a violation or breach of, any of the terms of Lessee'’s
rticles of incorporation, by-laws or of any provisions of any
greements relating to shares of the capital stock of Lessee, and
(111).w111 not violate or constitute a breach of any provisions
£ appllcable law, any applicable order of any court or other
gency of government, or any indenture, agreement or other
iinstrument to which Lessee is a party, or by or under which
essee or any of Lessee’s property is bound, or be in conflict
ith, result in a breach of, or constitute (with due notice
nd/or lapse of time) a default under any such indenture,
greement or any instrument, or result in the creation or
mpos#tion of any Lien upon any of Lessee’s propertv or assets;

- Q) O
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? (d) Enforceability. This Agreement and the Lease

Supplement have been executed by the duly authorized officer or
offlcers of Lessee and delivered to Lessor and constitute, the
1
a

egal, valid and binding obligations of Lessee, enforceable in
ccordance with their terms;

i (e} No Consents. Neither the execution and delivery
of thrs Agreement or the Lease Supplement by Lessee nor the

p yment and performance by Lessee of all of its obligations
reunder and thereunder, nor the sale of the Equipment by any
Selleri to Lessor for the purpose of leasing the same to Lessee
der thlS Agreement requlres the consent or approval of, the
1v1ng of notice to, the reglstratlon, filing or recordlng with
or the taking of any other action in respect of, any Federal,
gtate, local or foreign government or governmental authority or
ency;

| (f}) No Liens. No mortgage, deed of trust, or other
ien Oother than the Lien granted to Lessor hereunder) which now
overs or affects, or which may hereafter cover or affect, any
roperty or interest therein of Lessee, now attaches or hereafter
i1l attach to any item of Equipment, or in any manner affects or
ill affect adversely Lessor’s rights and interests therein;

] (g) Financial Statements. All balance sheets,
tatements of profit and loss and other financial data that have
een delivered to Lessor with respect to Lessee (i) are complete
nd correct in all material respects, (ii) accurately present the
inancial condition of Lessee on the dates for which, and the
esults of its operations for the periods for which, the same
ave been furnished and (iii) have been prepared in accordance
ith generally accepted accounting principles consistently
ollowed throughout the periods covered thereby; all balance
heets disclose all known material liabilities, direct and
ontlngent as of their respective dates, and there has been no
hange in the condition of Lessee, financial or otherwise, since
he date of the most recent financial statements delivered to
essor with respect to Lessee other than changes in the ordinary
ourse of business, none of which changes, either separately or
n the aggregate, has been materially adverse;

Qoo QhhE SR A ON

| (h) No Litigation. There is no litigation or any

ther proceedings now pending or, to the knowledge of Lessee
hreatened, against or affecting Lessee, in any court or before
ny regulatory commission, board or other administrative
overnmental agency which would directly or indirectly, adversely
ffect or impair the title of Lessor to the Equipment, or which,
n the reasonable opinion of Lessee’s management, is likely to
ffect materially and adversely, the business, operations or
ondition of Lessee (financial or otherwise), other than as
isclosed in Lessee’s financial statements; ’

0.0Q P HOKQQ D T O

i

: (1) Income Tax Return. Lessee has filed all United
States income tax returns which are required to be filed, and has
paid, or made provisions for the payment of, all taxes which have

I
l
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or may become due pursuant to said returns or pursuent to any
agsessment received by Lessee, except such taxes, if any, as are
being contested by means of a Permitted Contest;

| (j) ERISA. Lessee has not entered into the Overall

Transaction, directly or indirectly, in connection with any
arrangement in any way involving any employee benefit plan or
related trust to which it is a party in interest, all within the
meaning of the Employment Retirement Income Security Act of 1974,
als amended ("ERISA"), and the Internal Revenue Code of 1986, as
amended;

i (k) Investment Company. Lessee is not an "investment

thln the meaning of the Investment Company Act of 1940, as
ended

ompany", or a company "controlled" by an "investment company”,
%

: (1) Taxes. All sales, use, documentation or similar
axes, fees or other charges due and payable prior to or as of
he date hereof have been paid to the extent such are in
onnection with the sale to and purchase by Lessor of the
quipment and/or the leasing of the Equipment by Lessor to
esseeg;

i

(m) No Offer to Sell or Assign. Lessee has not
ffered any interest in this Agreement, the Paymentsi, or the

quipment or any similar security for sale to, or solicited
ffers to buy any thereof from, or otherwise approached or
egotiated with respect thereto with, any prospective purchaser,
therxthan Lessor and as to Lessor, after reasonable 1nqu1ry,
essee does believe that Lessor has such knowledge and experience
n financial and business matters that it is capable of
valuating the merits and risks of such an investment; and

[

! (n) Invoices. Lessee shall promptly deliwver or cause
o be 'delivered to Lessor true, correct and complete copies of
11 acceptance certificates for the Equipment and all invoices
or the Equipment. Such invoices shall be delivered within 30
ays of the closing for each delivery of Equipment.

22. Events of Default. Any of the following events shall
onstitute an "Event of Default" (whether any such event shall be
oluntary or involuntary, or come about or be effected by
peration of law or pursuant to or in compliance with any
udgment, decree or order of any court or any order, rule or
egulation of any administrative or governmental body):
E (a) Payment. Lessee shall fail to make (i) any Basic
ayments within 5 days after the same is due and pavable or (ii)
ny Supplemental Payment within 10 days after receipt of written
otlce to Lessee that the same is due and payable; or
l

(b) Certain Covenants. Lessee shall fail to observe
r peﬁform any of the covenants or agreements of Lessee set forth
n Sections 6, 8, 14(a), 14(c), 15, 17 or 29 hereof; or

|
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| (c) Other Covenants. Lessee shall fail to perform or
opbserve any other covenant, express condition, or agreement to be
performed or observed by it under this Agreement, or in any
agreement or certificate furnished to Lessor in connection
herewith, and such failure shall continue unremediecd for 60 days
after written notice to Lessee specifying such failure and
demandlng the same to be remedied; provided, however, that if
Lessee shall have undertaken to cure any such failure and,
notwithstanding the reasonable diligence of Lessee in attempting
tb cure such failure, such failure is not cured within said 60
y period but is curable with future due diligence, there shall
exist no Event of Default under this Section 22 for such further
tiime, not to exceed 90 days, as may reasonably be required to
gffect such cure, so long as Lessee is proceeding with due
diligence to cure such failure; or

|

! (d) Default under Other Documents. Lessee shall be in
default under any lease, loan agreement or other agreement,
instrument or document, now or hereafter entered int.o between
Lesseq and Lessor; or

, (e) Bankruptcy: Insolvency. Lessee shall become
nsolvent or bankrupt or make an assignment for the benefit of
reditors or consent to the appointment of a trustee or receiver;
r a trustee or a receiver shall be appointed for Lessee or for a
ubstantial part of its property without its consent and shall

ot be dismissed for a period of 60 days; or any petition for the
elief, reorganization or arrangement of Lessee or any other
etition in bankruptcy or for the liquidation, insolvency or
issolution of Lessee shall be filed by or against lLessee and, if
iled against Lessee shall be consented to or be pending and not
ismissed for a period of 60 days; or an order for relief under
ny bankruptcy or insolvency law shall be entered by any court or
overnmental authority of competent jurisdiction with respect to
essee; or any execution or writ of process shall be issued under
ny actlon or proceeding against Lessee whereby any item of
qulpment may be taken or restrained; or Lessee'’s corporate
eéxistence shall cease; or Lessee shall, without Lessor’s prior
ritten consent, sell, transfer or dispose of, or pledge or
therwise encumber, all or substantially all of its assets or
roperty, or consolidate or merge with any other entity, or

ngage in any form of corporate reorganization; or

H 3000 -
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' (£) Misrepresentation. Any representation, warranty,
tatement or certification made by Lessee under this Agreement or
n the Lease Supplement or in any document or certificate
urnished to Lessor in connection herewith or pursuant hereto)
hall prove to be untrue or incorrect when made in any material
espect, or shall be breached in any material respect.

23. Remedies Upon Default. Upon the occurrence of any
vent of Default, and at any time thereafter so long as the same
hall be continuing, Lessor may exercise one or more of the
ollowing remedies with respect to the Equipment or any part
hereof as Lessor in its sole discretion shall elect:
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(a) Return of Equipment. Lessor may cause Lessee,

pon the demand of Lessor and at Lessee’s expense, to, and Lessee
hall, promptly return the Equipment (or any item thereof) as
essor may demand to Lessor at such location in the continental
nited States as selected by Lessor in the manner and condition
equired by, and otherwise in accordance with all the provisions
F, Section 6 hereof as if the Equipment were being returned at
he end of the Term; or Lessor, at its option, may enter upon the
remises where the Equipment is located or believed to be located
nd take immediate possession of and remove the Equipment (or any
tems thereof) without the necessity for first instituting
roceedings, or by summary proceedings or otherwise, and Lessee
hall comply therewith, all without liability to Lessor for or by
cason for such entry or taking possession, excluding damage to

roperty caused by such taking or otherwise;

(b) Sell, Use, Lease or Otherwise Employ Equipment.

essor may (i) sell or otherwise dispose of the Equipment, at

HL___JQLLEJEJQQLEQHQ}%Eg,

blic or private sale and with or without notice to Lessee or
vertisement, as Lessor may determine or (ii) hold, use,
erate, lease to others or keep idle all or any part of the

quipment as Lessor, in its sole discretion, may determine, in

e case of (i) or (ii) of this Section 23 (b) free and clear of

ny rights of Lessee except as hereinafter set forth in this
ection 23 and without any duty to account to Lessee with respect
o such action or inaction or for any proceeds with respect
hereto except to the extent required by Section 23 (d) hereof in
he event Lessor elects to exercise its rights under said Section

3(d) in lieu of its rights under Section 23 (b) hereof;

(c) Excess of Casualty Loss Value over Fair Market

aleg Value. Whether or not Lessor shall have exercised, or

[———— 88—t OO Wt 3 0 10

hall thereafter at any time exercise, any of its rights under
ections 23(a) or (b) hereof with respect to the Equipment,
essor, by notice to Lessee specifying a payment dafte not earlier
han the next Basic Payment Date, may cause Lessee o pay to
essor, and Lessee shall pay to Lessor, on the payment date
pecified in such notice, as liquidated damages for loss of a
argain and not as a penalty, any Basic Payments with respect to
he Equipment due on or before such payment date plus an amount
qual to the excess, if any, of (i) the Casualty Loss Value for
he Equipment, determined as of such payment date over (ii) the
air Market Sales Value for such Equipment, computed as of the
ayment date specified pursuant to this Section 23 (c), together
ith interest, to the extent permitted by applicable law, at the
verdue Rate on the amount of such excess, if any, from such
ayment date specified pursuant to this Section 23(c), to the
ate of actual payment of such amount;

(d) Excess of Casualty Loss Value over Sales Proceeds.
n the event Lessor, pursuant to Section 23 (b) hereof, shall have

old the Equipment, Lessor in lieu of exercising its rights under
ection 23(c) hereof with respect to the Equipment, may, if it
hall so elect, cause Lessee to pay Lessor, and Lessee shall pay
o Lessor, on the date of such sale, as liquidated damages for
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bss of a bargain and not as a penalty (in lieu of the Basic
ayments for the Equipment due after the date on which such sale
rcurs but in addition to any Basic Payments for the Equipment
1e on or up to the date on which such sale occurs), the amount
f any deficiency of the net proceeds of such sale kelow the
asualty Loss Value of the Equipment, determined as of the date
f such sale, together with interest, to the extent permitted by
pplicable law, at the Overdue Rate on the amount of such
eficiency from the date as of which such Casualty Loss Value is
etermined to the date of actual payment; or

0N 0 N0 A0 OH

(e) Rescission. Rescind this Agreement as to the
Equipment or exercise any other right or remedy which may be
available under applicable law or proceed by appropriate court
alction to enforce the terms hereof or to recover damages for the
breach hereof.

In addition, Lessee shall be liable for any and all
pplemental Payments due hereunder before or after any
ermination hereof, including all costs and expenses (including,
ithout limitation, reasonable attorney’s fees and disbursements)
incurred by reason of the occurrence of any Event of Default or
he exercise of Lessor’s remedies with respect thereto including
11 costs and expenses incurred in connection with the return of
he Equipment in accordance with the terms of Section 6 hereof or
ny appraisal of the Equipment. At any sale of the Equipment,
essor may bid for and purchase such property. Except as
therwise expressly provided above, no remedy referred to in this
ection 23 is intended to be exclusive, but each shall be
umulative and in addition to any other remedy referred to above
r otherwise available to Lessor at law or in equity; and the
xercise or beginning of exercise by Lessor of any one or more of
uch remedies shall not preclude the simultaneous or later
xercise by Lessor of any or all such other remedies. No express
r implied waiver by Lessor of any Event of Default hereunder
hall in any way be or be construed to be, a waiver of any future
r subsequent Event of Default.

24. Lessor’s Right to Perform for Lessee. If Lessee fails
o make any Supplemental Payment required to be made by it
ereunder or fails to perform or comply with any of its
greements contained herein, Lessor may itself, make such payment
r perform or comply with such agreement, and the amount of such
ayment and the amount of the expenses of Lessor incurred in
onnection with such payment or the performance of or compliance
ith such agreement, as the case may be, together with interest
thereon at the rate specified in Section 25 hereof, shall, if not
paid by Lessee to Lessor on demand, be deemed a Supplemental
Payment hereunder; provided, however, that no such payment,
performance or compliance by Lessor shall be deemed to cure any
Event of Default hereunder.

25. Late Charges. Lessee shall pay to Lessor, upon demand,
fo the extent permitted by applicable law, interest on any Basic
Payment not paid when due, and on any Supplemental Payment or
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Fher;amount payable under this Agreement which is not paid when
ue, for any period for which any of the same is overdue (without
egard to any grace period) at a per annum rate equal to the
esser of the Transaction Rate plus 100 basis points (computed on
he basis of the actual number of days elapsed over a year of 360
ays) and the highest per annum interest rate permitted by law.

26. Further Agsurances. Lessor and Lessee agree to
poperate in good faith and to execute and deliver such documents
nd further assurances consistent with and in clarification of

he characterization and intent of the parties with respect to

he Overall Transactions.

27. Lessee’s Payment of Lessor's Expenses. Lessee further
grees, whether or not the transaction contemplated hereby is

onsummated, to pay the reasonable fees and expensest of Moore &
hn Allen, Lessor’s special counsel, not to exceed $7500, and the
casonable fees and expenses of Lessor’s ICC counsel, incurred in
onnection with the preparation and negotiations of this

greement and the documents related hereto.

28. Notices. All notices provided for or required under the
erms and provisions hereof shall be in writing, and any such
btice shall be deemed given when personally delivered or when
eposited with a nationally recognized overnight delivery

crvice, with the cost therefor prepaid, or in the United States
nils, with proper postage prepaid, for first class certified
nil, return receipt requested, addressed (a) if to Lessor or
bsgee, at their respective addresses as set forth herein or at
uch other address as either of them shall, from time to time,
csignate in writing to the other, and (b) if to any Assignee, to
he address of such Assignee as such Assignee shall designate,
rom time to time, in writing to Lessor and Lessee.

If to Lessor: NationsBanc Leasing Corporation
! of North Carolina
NationsBank Corporate Center
100 North Tryon Street, NC1007-12-01
Charlotte, North Carolina 28255-0001
Attention: James T. Shaw, Jr.

Vice President

If to Lessee: Northern States Power Company
414 Nicollet Mall
Minneapolis, Minnesota 55401
Attention: Manager, Fuel Resources

29. Lessee’s End of Term Purchase Option.

(a) Lessee Purchase or Third Party Purchase. If this
greement shall not have been earlier terminated, Lessee, upon

ritten notice to Lessor delivered not later than the Option
lection Notice Date, shall elect one of the options described in
cctions 29(b or ¢) hereof; provided, that Lessee shall be deemed
b have elected the option described in Section 29 (k) hereof if
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essor does not receive such notice by the Option Election Notice
ate and Lessor shall not be bound by Lessee’s election of the

fault is continuing at the Expiration Date; provided, further
hat such election by Lessee once made shall be irrevocable.

L
D
option described in Section 29(c) hereof if a Default or Event of
D
t

: (b) Lessee’s Purchase. On the Expiration Date, Lessee
shall purchase all (but not less than all) of the Equipment for
n amount equal to fifty percent (50%) of Acquisition Cost.

al
Liessee shall also pay to (i) Lessor all other Basic Payments and
(

ii) the appropriate parties all other Supplemental Payments then
e and owing and all Sales Expenses. Lessor’s sale of the
quipment shall be on an as-is, where-is basis, without recourse
o or warranty by Lessor. If Lessee has exercised its purchase

tion, but has not prior to or on the Expiration Date paid all

ounts for which it is obligated under this Section 29 (b), then
Lessor in its sole discretion may elect to refuse to sell the
Equipment to Lessee.

(¢) Third Party Purchase. Lessee shall solicit bona
ide bids for the Equipment from prospective purchaqers who are
inancially capable of purchasing the Equipment. If Lessee so
lects and Lessor agrees, Lessor, acting as Lessee’s agent, shall
olicit such prospective purchasers for the Equipment. All bids
eceived by Lessee or Lessor prior to the end of the Term shall
e immediately certified to the other in writing, setting forth
he amount of such bid and the name and address of the person or
ntity submitting such bid. If any bid is received from a bona
ide prospective purchaser for an amount in excess of the Maximum
essor Risk Amount, or if Lessor agrees in its reasonable
iscretion to accept a bid for less than the Maximum Lessor Risk
ount, then on the Expiration Date (i) Lessor shall sell the
quipment on an as-is, where-is basis, without recourse or
arranty, to the highest bidder, (ii) such bidder shall pay
essor the bid amount solely for the account of Lessor, (iii)
essee shall pay, or cause to be paid, all Basic Payments and
upplemental Payments then due and owing and all Sales Expenses
nd (iv) Lessor shall promptly transfer title to the Equipment to
uch bidder. If Lessor (X) does not receive any bid in excess of
he Maximum Lessor Risk Amount from a bona fide pros spective
urchaser and does not accept any bids received for less than the
aximum Lessor Risk Amount, or (Y) does not receive the bid
mount from the third party purchaser on or prior to the
xpiration Date, then on the Expiration Date, Lessee shall pay
essor the Maximum Lessee Risk Amount (and all amounts referenced
n Section 29 (c) (iii)) and Lessor shall retain title to the
quipment.

‘ (d) End of Term Adjustment. If the Net Proceeds of
ale are more than fifty percent (50%) of the Acquisition Cost,
essor shall, on the Expiration Date, pay Lessee an amount equal
0 such excess as an adjustment to the Payments payable under
his Agreement, provided that Lessor shall have the right to
ffset against such adjustment payable by Lessor, any amounts
hen due and payable from Lessee to Lessor. If the Net Proceeds

e O ot ot BN

0

HAR_1\G: \DOCS\GAH\BANKING\44836_1 - 33 -




af Sale are less than fifty percent (50%) of the Acquisition
Cost, Lessee shall, on the Expiration Date, pay to Lessor, an
amount equal to such deficiency as an adjustment to the Payments
payable under this Agreement, but in no event shall the amount
Ilessee is required to pay Lessor with respect to such deficiency
dxceed the Maximum Lessee Risk Amount.

30. Federal Tax Consequences. It is expressly agreed that
flor Federal income tax purposes the parties entered into the
tiransaction contemplated by this Agreement intending such
transaction to be characterized as a mere financing and for
Ilessee to be considered the owner of the Equipment for such tax
purposes; provided, however, Lessor makes no representation or
warranty as to the availability of such tax treatment.
Qonsistent with this, Lessee intends to claim the cost recovery
deductions associated with the Equipment, and Lessor agrees not
o take an inconsistent position on its Federal income tax
returns. :

31. Financial Information. Lessee agrees to furnish Lessor
a) as soon as available, and in any event within 120 days after
he last day of each fiscal year of Lessee, a copy of the
gonsolidated balance sheet of Lessee and its consolidated
subsidiaries as of the end of such fiscal year, and related
gonsolidated statements of income and retained earnings of Lessee
gnd its consolidated subsidiaries for such fiscal year, certified
by an independent certified public accounting firm of recognized
gstanding, each on a comparative basis with correspoanding
gstatements for the prior fiscal year, or a copy of Lessee’s Form
10-K filed with the Securities and Exchange Commission for such
fiscal year (if Lessee is subject to the reporting requirements
uynder the rules and regulations promulgated by the Securities and
Exchange Commission), and (b) within 60 days after the last day
9f each fiscal quarter of Lessee (except the last such fiscal
quarter), a copy of the balance sheet as of the end of such
quarter, and statement of income covering the fiscal year to date
of Lessee and its consolidated subsidiaries, each on a
¢omparative basis with the corresponding period of the prior
year, -all in reasonable detail and certified by the treasurer or
principal financial officer of Lessee, or a copy of Lessee’s Form
10-Q filed with the Securities and Exchange Commission, all such
other financial statements and reports as Lessee shall send to
the Securities and Exchange Commission.

32. Miscellaneous. Any provision of this Agreement which
18 prohibited or unenforceable in any jurisdiction shall, as to
uch jurisdiction, be ineffective to the extent of such
rohibition or unenforceability without invalidating or
iminishing Lessor’s rights under the remaining provisions
ereof, and any such prohibition or unenforceability in any
urisdiction shall not invalidate or render unenforceable such
rovision in any other jurisdiction. No term or provision of
his Agreement may be amended, altered, waived, discharged or
erminated orally, but only by an instrument in writing signed by
duly authorized officer or the party against which the
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forcement of the amendment, alteration, waiver, discharge or
rmination is sought. A waiver on any one occasion shall not be
nstrued as a waiver on a future occasion. All of the

venants, conditions and obligations contained in this Agreement
all be binding upon and shall inure to the benefit. of the
spective successors and assigns of Lessor and (subject to the
strictions of Section 14 (a) hereof) Lessee. This Agreement,

e Lease Supplement and each related instrument, document,
reement and certificate collectively constitute the entire
reement of Lessor and Lessee with respect to the financing of
the Equipment, and cancels and supersedes any and all prior oral
r written understandings with respect thereto. This Agreement
shall in all respects be governed by, and construed in accordance
ith, the laws of the State of North Carolina, including all
tters of comnstruction, validity and performance. This

greement may be executed in as many counterparts as shall be
determined by the parties hereto when so executed, each such
counterpart shall be binding on both parties hereto,
notwithstanding that both parties are not signatories to the same
gounterpart.

33. Interest Rate Calculations. All rate calculations made
pursuant to this Agreement (including, without limitation, any
dalculation of the Overdue Rate) shall be computed on the basis
df the actual number of days elapsed over a year of 360 days.

34. Acceptance of Equipment Referenced in Purchase
Agreenent . Lessee hereby agrees on or prior to the Acquisition

Hxpiration Date to accept delivery of all items of the Equipment
referenced in the Purchase Agreement and to have all such
Hquipment subjected to the terms of this Agreement.
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IN WITNESS WHEREOF, the parties hereto have caused this

Equipment Lease Agreement to be executed by their duly authorized

Fepresentatives as of the date first above written.

NATIONSBANC LEASING CORPORATION OF
NORTH CAROLINA

; By:
’ Name:
Title:

TTEST:

Y-
ame:

Title: Secretary

(Corporate Seal)

| NORTHERN STHIES PO?f/aQOMPANY
i v

Name: Craig J. Blair
Title: FXecutive Vice President

Name/: Chandra Houston

: Assistant Secretary

(Corporate Seal)

COUNTERPART NO. OF SERIALLY NUMBERED MANUALLY EXECUTED
COUNTERPARTS. TO THE EXTENT IF ANY THAT THIS DOCUMENT
CONSTITUTES CHATTEL PAPER UNDER THE UNIFORM COMMERCIAL CODE, NO
BECURITY INTEREST IN THIS DOCUMENT MAY BE CREATED THROUGH THE
RANSFER AND POSSESSION OF ANY COUNTERPART OTHER THAN COUNTERPART
NO. 1.
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*STATE OF MINNESOTA

. CouNTY OF HENNEPIN

I, @ Joyce A. Gasca , a Notary Public of the
County and State aforesaid, certify that Chandra Houston
personally came before me this day and acknowledged that (s)he is
Assilstant Secretary of Northern States Powex Company, a Minnesota
corporation, and that by authority duly given and as the act of
the |corporation, the foregoing instrument was signed in its name
by jts Executive V.president, sealed with its corporate seal and
attgsted by _Chandra Houston as its Assistant

Seczetary

WITNESS my hand and official stamp or seal, this g’ day
of November , 1992 .

; C::::;%yy ///‘/49//
: Notary Public

My Qommission Expires:

Notary Public)

JOYCE A. GASCA
@ NOTARY PUBLIC-MINNESOTA
, HENNEPIN COUNTY
. My Commission Expires June 11, 1998
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Schedule A

! Basic Payment Factor
: ‘

The Basic Payment Factor shall be expressed as a percentage
f Acquisition Cost and shall be set on the date of commencement
f the Term for the items of the Equlpment referenced in the
articular Lease Supplement executed in connection with such
tems 0of the Equipment. The Basic Payment Factor for the
qulpment shall equal the Transaction Rate, in effect on the date
£ commencement of the Term for such Equipment, plus 93 basis
oints. For illustrative purposes only, if the Term for any item
£ the Equipment had commenced on September 1, 1992, the Basic
ayment Factor for such Equipment would have equalled 7.01% per
nnum.|
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Schedule B
Casualty Loss Value

: The Casualty Loss Value shall be expressed as a
ercentage of Acquisition Cost and shall be set on the date of
ommencement of the Term for the items of the Equipment

eferenced in the particular Lease Supplement executed in
onnection with those items of the Equipment. The parties
ecognize and agree that the Casualty Loss Value may vary for
ifferent items of the Equipment based on the variance in the
ransaction Rate on the date of commencement of the Term for such
tems 'of Equipment. The schedule set forth below is provided for
llustrative purposes only and references the Casualty Loss Value
ercentages that would have applied if the date of commencement

f the Term for certain items of Equipment occurred on September
, 1992.

2o H-H-HQHOHO"U

Casualty Loss -
; Value Date Casualty Loss Value¥*

: September 30, 1992 101.000000
{ October 31, 1992 100.610149
: November 30, 1992 100.218020
! December 31, 1992 99.823600
i January 31, 1993 99.426877
; February 28, 1993 ©99.027836
: March 31, 1993 98.626464
! April 30, 1993 €98.222747
: May 31, 1993 ©97.816672
. June 30, 1993 ‘ ©7.408225
; July 31, 1993 ©6.997391
! August 31, 1993 ©6.584158
: September 30, 1993 ©6.168511
: October 31, 1993 ¢5.750435
! November 30, 1993 ©5.329918
: December 31, 1993 ©4.906944
i January 31, 1994 ©4.481499
! February 28, 1994 €4.053568
! March 31, 1994 ©3.623138
5 April 30, 1994 $3.190194
! May 31, 1994 $2.754720
; June 30, 1994 92.316703
: July 31, 1994 91.876126
! August 31, 1994 91.432976
! September 30, 1994 90.987238
; October 31, 1994 90.538895
: November 30, 1994 90.087933
= December 31, 1994 89.634337
; January 31, 1995 89.178092
, February 28, 1995 88.719181
z March 31, 1995 88.257589
| April 30, 1995 87.793300
! May 31, 1995 87.326300
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June 30, 1995
July 31, 1995
August 31, 1995
September 30, 1995
October 31, 1995
November 30, 1995
December 31, 1995
January 31, 1996
February 28, 1996
March 31, 1996
April 30, 1996
May 31, 1996

June 30, 1996
July 31, 1996
August 31, 1996
September 30, 1996
October 31, 1996
November 30, 1996
December 31, 1996
January 31, 1997
February 28, 1997
March 31, 1997
April 30, 1997
May 31, 1997

June 30, 1997
July 31, 1997
August 31, 1997
September 30, 1997
October 31, 1997
November 30, 1997
December 31, 1997
January 31, 1998
February 28, 1998
March 31, 1998
April 30, 1998
May 31, 1998

June 30, 1998
July 31, 1998
August 31, 1998
September 30, 1998
October 31, 1998
November 30, 1998
December 31, 1998
January 31, 1999
February 28, 1999
March 31, 1999
April 30, 1999
May 31, 1999

June 30, 1999
July 31, 1999
August 31, 1999
September 30, 1999
October 31, 1999
November 30, 1999
December 31, 1999
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86.856571
86.384099
85.908866
85.430857
84.950056
84.466447
£3.980012
£3.490735
£2.998601
£§2.503591
€2.005690
£1.504880
£1.001145
£0.494467
79.984829
79.472214
78.456604
77.937983
77.416332
76.891633
"76.363870
75.833023
75.299075
74.762009
74.221804
73.678445
73.131911
72.582184
72.029246
71.473078
70.913661
70.350976
69.785004
69.215726
68.643122
68.067174
67.487861
66.905163
66.319062
65.729537
55.136568
54.540136
53.940219
53.336797
52.729851
52.119359
51.505301
50.887655
50.266402
59.641519
59.012986
58.380781
57.244884
56.605271
55.961922

]
t
]
)
|
[y
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January 31, 2000
February 28, 2000
March 31, 2000
April 30, 2000
May 31, 2000

June 30, 2000

July 31, 2000
August 31, 2000
September 30, 2000

55.314815
54.663928
54.009238
£3.350724
£2.688363
£2.022133
£1.352011
£0.677974
£0.000000

Expressed as a percentage of Acquisition Cost.
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Schedule C

The Maximum Lessee Risk Amount and the Maximum Lessor Risk

Amount shall be specified on the respective Lease Supplement
ekecuted on the date of commencement of the Term for the various
items of the Equipment.
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EXHIBIT A

- The Equipment shall include the various items referenced
below as the "Trinity Coal Cars" which shall be subjected to the
terms of this Agreement pursuant to the execution of Lease
Supplements from time to time and may also include cther
eqfuipment as may be subjected to the terms of this Agreement
plrsuant to the execution of a Lease Supplement in connection
therewith.

Trinity Coal Cars:

4{,155 cubic foot, 5 pocket, serial number and body-steel
upderframe mechanized rapid discharge II coal cars, Trinity
design number HK-40123 dated June 12, 1992, NSPX 92-001 through
9R-135.
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Exhibit B

|
|
!
|
!
|
|
! LEASE SUPPLEMENT AND ACCEPTANCE CERTIFICATE

This Lease Supplement and Acceptance Certificate is dated

i , and is executed by NATIONSBANC LEASING CORPORATION
F NORTH CAROLINA, a North Carolina corporation ("Lessor") and
ORTHERN STATES POWER COMPANY, a Minnesota corporation ("Lessee")
ursuant to Section 4 of the Equipment Lease Agreement, dated as
f November 2, 1992 between Lessee and Lessor (the "Agreement") .
11 capltallzed terms used herein but not defined herein shall
ave the meanings given to such terms in the Agreement.

Srpod 20

Lessee hereby acknowledges and agrees that the equipment
ecified on Annex A to this Lease Supplement and Acceptance
ertificate (the "Equipment") has been delivered to Lessee on the
te hereof at the delivery place described below, and that, as
etween Lessor and Lessee, the Equipment (a) has been inspected
o the complete satisfaction of Lessee, (b) is in good operating
rder, repair and condition, (c) is of a size, design, capacity
d manufacture selected by Lessee, (d) is suitable for Lessee'’'s
rposes, (e) has been unconditionally accepted by Lessee on the
te hereof for all purposes of the Agreement, and (f) is
bject to all of the terms, conditions and provisions of the
reement. Lessee further acknowledges, agrees and certifies
hat Lessor has made no warranty, express or implied, with
espect to the Equipment and that the insurance policies,
ertlflcates or other documents evidencing the coverages required
nder:the Agreement have been delivered to Lessor.

cQHRoaopn

. Lessee hereby leases from Lessor the Equipment upon and
ubject to all of the terms, conditions and provisions of the
greement, and Lessor and Lessee further agree and state as
ollows:

1. delivery Place for the Equipment: Chicago, Illinois.

@

2|. ﬁhe Acquisition Cost is § .

3 ﬁhe Term for the Equipment commences on
and enﬁs on , both dates inclusive, unless
sponer terminated in accordance with the provisions of the
Agreement

4|, The Basic Payment for the Equipment for each monthly period
off the Term is in an amount equal to the Basic Payment Factor
multlplled by the Acquisition Cost.

|

5 The Maximum Lessee Risk Amount is %, expressed as a
" . percentage of Acquisition Cost.
!
I 6 The Maximum Lessor Risk Amount is %, expressed as a
) percentage of Acquisition Cost.

|
|
|
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written.

|
|
|
|
|
|
|
|
|
|
i
|

I
|
|
I
|
|
!
1
|

IN WITNESS WHEREOF, the parties hereto have caused this
Lease |Supplement and Acceptance Certificate to be executed by
theiriduly authorized representatives as of the date first above

NATIONSBANC LEASING CORPORATION OF
NORTH CAROLINA

By:

Name:
Title:

NORTHERN STATES POWER COMPANY

By:

Name:
Title:




e ‘ A_n.rlé__“

Equipment Description
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